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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Docket No. 42118 

BRAMPTON ENTERPRISES, LLC 
D/B/A SAVANNAH RE-LOAD 

Complainant, 

NORFOLK SOUTHERN RAILWAY 
COMPANY, 

Defendant. 

BRAMPTON ENTERPRISES' REPLY TO 
NORFOLK SOUTHERN RAILWAY COMPANY'S MOTION TO DISMISS 

COMPLAINT 

Complainant Brampton Enterprises (hereinafter "Brampton") files this Response to 

Motion to Dismiss of Norfolk Southern Railway Company (hereinafter "NS"). NS argues it 

acted reasonably when it imposed a crippling security deposit upon Brampton after Brampton 

failed to pay inaccurate demurrage bills for which it was not liable. NS claims it acted 

reasonably because it did not issue invoices it "knew to be erroneously computed," (Mtn. p. 23) 

and is entitled to demand a deposit from the wrong entity so long as it "reasonably concluded" 

(Mtn., p. 34) that such entity might be liable. In short, NS argues it must have been "clear to NS 

that Brampton had no responsibility for the underlying demurrage charges" (Mtn., p. 30) before 

the Board can conclude it acted unreasonably. While there is evidence to show it was "clear" to 

NS that its demurrage claim was unfounded, Brampton disagrees NS must act recklessly or with 

malice in order to act unreasonably. Under this Board's precedent, the risk of harm resulting 

from a security deposit is great and NS was obligated to ensure it was on firm footing— b̂oth in 
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the amount of demurrage it demanded and with respect to Brampton's liability—for it to have 

acted reasonably in instituting a demurrage deposit. 

Summary of Argument 

As an initial matter Brampton's complaint is not time barred by Section 11705(c). NS 

argues that its security deposit constitutes a single "affirmative act" which occurred more than 

two years ago. However, NS repeatedly imposed this deposit each and every day between 

August 1,2007 and December 12,2008. Thus, it is the independent imposition of this deposit 

each day—not simply the first day—^which gives rise to this complaint. In situations such as 

this, each new act gives rise to a new cause of action and the Board simply counts back two years 

from the date of the complaint to set a cutoff point for relief Groome & Associates, Inc. v. 

Greenville, County Economic Development Corp., STB Docket No. 42087 (served July 27, 

2005), p. 7. Therefore, as Brampton alleged in its complaint (Comp., Tf 46) it is entitled to 

damages for the two-year period preceding the date of its complaint. 

NS's motion to dismiss should be denied because it fails to show that the allegations in 

Brampton's complaint, when considered in the light most favorable to Brampton, do not provide 

a basis for relief Indeed, NS declines to address numerous allegations in Brampton's complaint, 

inter alia, (1) NS was unable to settle on the correct amount of demurrage allegedly due (Comp., 

Tf 11); (2) NS consistently overstated the amount of demurrage allegedly due (Comp., Îf 11-12); 

(3) NS demanded demurrage for certain shipments where it knew Brampton had no legal 

obligation to pay (Comp., f 25); NS willfiiUy disregarded the District Court's order and 

maintained the deposit in the face of a ruling that Brampton was not liable for the underlying 

demurrage (Comp., Tf 30). NS makes no effort to argue these practices were reasonable. 
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Moreover, those portions of Brampton's complaint which NS does address state a claim 

for which relief can be granted. NS claims its deposit was reasonable because Brampton failed 

to "pay demurrage bills for cars that were consigned to and accepted by it for delivery." (Mtn., 

p. 7)(emphasis added). However, NS's decision to impose a demurrage deposit had nothing to 

do with Brampton's alleged consignee status. Instead, NS demanded demurrage from Brampton 

solely because Brampton received the subject freight, and NS therefore demanded demurrage for 

which Brampton was not even listed as the consignee. (Affidavit of Jason Pedigo, Ex. A-1).' 

However, one is not liable for demurrage based upon "the mere fact of handling the goods 

shipped." Middle Atlantic Conference v. U.S., 353 F. Supp. 1109,1118 (D.C. D.C. 1972). Thus, 

NS imposed a deposit after demanding demurrage for which it knew Brampton was not liable. 

This unreasonable practice is in addition to NS's inability to correctly determine the amount of 

demurrage which actually accrued and its refusal to lift the deposit following the District Court's 

order granting summary judgment to Brampton. 

Statement of Facts 

A. Brampton's operations 

Brampton operates a warehouse business under the trade name "Savannah Re-Load" and 

handles, among other things, freight delivered by NS. (Verified Statement of Karen Escalante, 

NS Ex. A).̂  NS can deliver five rail cars at any one time to Brampton's facility and Brampton 

typically releases empty rail cars to NS within 24 hours of delivery. (Affidavit of William 

Groves, Ex. B). From February 2007 until the time NS instituted the demurrage deposit, 

Brampton usually received five rail cars per day. {Id.). The rail freight delivered to Brampton's 

' Portions of the record developed in the underlying federal court litigation are attached to the affidavit of 
Jason Pedigo. 

^ Through Ms. Escalante's verified statement. NS has attached to its motion two affidavits executed by 
Brampton manager William Groves. (Escalante V.S., Ex. A, E). In order to avoid unnecessary duplication, 
Brampton adopts by reference Ms. Escalante's and Mr. Paul Young's verified statements and their attachments. 
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facility in 2007 came at the direction of Galaxy Forwarding, a freight forwarding company. 

(Escalante V.S., NS Ex. E). Galaxy Forwarding unilaterally made its transport arrangements 

without input from and without giving notice to Brampton Enterprises. (Id.). To the extent 

Brampton was named as consignee on any bills of lading associated with the freight it handled, 

Brampton did not know of or consent to this designation. (Escalante, V.S., NS Ex. A). 

B. NS's demand for demurrage and securitv deposit 

Eventually, NS began billing Brampton for demurrage for no other reason than because 

Brampton was the freight recipient. (Pedigo Aff., Ex. A-1). Thus, NS sought to hold Brampton 

liable for demurrage which allegedly accrued on all freight delivered to Brampton's facility, 

regardless of whether Brampton was the consignee. (Id.). Brampton disputed the demurrage 

charges over a lengthy period of time,̂  prompting NS to threaten Brampton with a deposit 

requirement unless Brampton paid $62,710 in demurrage by July 19, 2007. (Groves Aff., Ex. B-

1). However, On July 25,2007, NS acknowledged that it had overbilled Brampton on four of the 

five demurrage invoices. (Groves Aff, Ex. B-2). Two days later, on July 27,2007, NS 

concluded that the fifth demurrage invoice, not yet issued at the time of the $62,710 demand, 

was also too high. (Groves Aff., Ex. B-3). Nevertheless, NS informed Brampton on July 31, 

2007 that it would have to pay a non-transferrable deposit of $1,200 per rail car in order to 

receive rail freight.̂  (Groves Aff., Ex. B-4). The next day, NS reiterated its position and 

informed Brampton that litigation was forthcoming. (Groves Aff, Ex. B-5). Thus, NS imposed 

^ NS distinguishes unfavorable decisions by claiming they "involved situations where the entities fi'om which 
the carrier was seeking to collect demurrage were, both objectively and fi-om the carrier's perspective, far less 
involved in the contract of carriage relationship between shipper and carrier than was Brampton." (Brief, p. 32). NS 
fails to provide a record cite for this assertion and does not explain why it perceived Brampton to have more 
"involvement" with the contract of carriage. 

* NS claims that Brampton did not quarrel with NS's calculation of the amount owed. (Mtn., p. II). NS fails 
to provide a record cite for this assertion. 

' NS did not—and still has not—identified which car accrued $1,200 in demurrage. 
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a deposit requirement approximately one week after concluding every single demurrage invoice 

issued to date was flawed. Two weeks later, NS abruptly increased the amount of demurrage it 

demanded to $133,000. (Pedigo Aff, Ex. A-2). 

NS's deposit requirement presented an impossible challenge for Brampton. Because 

Brampton typically received five rail cars per day^ (Groves Aff., Ex. B), NS's deposit required it 

to deposit $6,000 per day. While NS's tariff "caps" the deposit at the total demurrage "owed", 

(Verified Statement of Paul Young, NS Ex. 1-A), NS's demand went as high as $133,080 and 

Brampton would have been forced to continue depositing $6,000 per day until it reached this 

figure. Moreover, the "cap" provided by NS's tariff afforded Brampton limited protection. NS 

reserved to itself the right to deduct from this deposit any demurrage which it unilaterally alleges 

has accrued on the deposited freight cars. (NSTariff8002-A (Item 6160(E), Ex. 1-A). Thus, 

NS—^with its history of overbilling demurrage—would have used Brampton's deposit to pay for 

demurrage, even where Brampton was not the named consignee. Brampton would therefore be 

forced to initiate expensive legal action to recover these "payments" and at the same time to 

replenish the depleted deposit. When Brampton did pay the deposit, NS, by its own calculations, 

waited up to 65 days to return the deposit. (Mtn., p. 11). Brampton concluded it was unable to 

permanently deposit the fiill amount in controversy with NS and therefore saw its rail freight 

business choked off. 

C. The ensuing litigation 

After it imposed the deposit requirement, NS sued Brampton in the Southern District of 

Georgia on October 11, 2007, for $133,080. (Pedigo Aff., Ex. A-6). NS's demurrage claim, and 

therefore its deposit, had nothing to do with whether Brampton was named as consignee on the 

^ NS dismisses this figure as hypothetical, (Mtn., p. 12); however, it is based upon Brampton's activity until the 
moment NS's deposit halted its rail business. Moreover, NS cannot impose an unreasonable deposit Brampton 
cannot pay and then defend it by pointing out that Brampton never paid it. 
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applicable bills of lading.' (Pedigo Aff., Ex. A-1). On December 11,2007, Brampton vwote NS 

to (1) inform NS that Brampton was not the consignee for the freight it handled, (2) inform NS 

that it was Brampton's understanding that only some of the bills of lading at issue allegedly even 

named Brampton as consignee, (3) ask NS to set forth the legal basis for liability, and (4) offer to 

discuss an interim agreement whereby the parties could resume business while protecting NS 

against any demurrage which might accrue in the future. (Pedigo Aff, Ex. A-3). NS declined to 

reevaluate its deposit or even entertain any alternative security. (Pedigo Aff, Ex A-4; Pedigo 

Aff., Ex. A-5). 

On February 18, 2008, Brampton moved for summary judgment on the groimds that it 

had never consented to being named consignee on any bills of lading and did not know it had 

been inaccurately named as such. (Escalante V.S., Ex. A). In responding to Brampton's brief, 

NS represented to the District Court that "Norfolk Southern sought payment from [Brampton] 

because the bills of lading and/or electronic bill of lading data (attached to the referenced 

Affidavit) identify [Brampton] as the consignee to whom delivery must be made." (Pedigo Aff., 

Ex. A-7, p.2). However, this statement, like NS's current statements to this effect, was 

inaccurate. NS sought demurrage from Brampton solely because Brampton was the freight 

recipient. (Pedigo Aff., Ex. A-1). It was not until March 31,2008, that NS amended its 

complaint to exclude demurrage which accrued on shipments whose bills of lading did not 

identify Brampton as the consignee. (Pedigo Aff., Ex. A-8; Pedigo Aff., Ex. A-1). 

On September 15, 2008, the District Court ruled in favor of Brampton and held that it 

was not liable for the demurrage charges which formed the basis of NS's deposit requirement. 

Norfolk Southern Ry. Co. v. Brampton Enterprises, LLC, 2008 WL 4298478 (S.D. Ga. 2008). 

' NS's drafted its tariff to permit it to recover demurrage from a consignee; however, it defined "consignee" to 
included anyone who is merely "entitled to receive the shipment." (Mtn, p. 26). Thus, NS's tariff permits it to 
demand demurrage from—and impose a deposit upon—a non-consignee. 
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Four days later, Brampton wrote NS to request that NS confirm it would lift the deposit 

requirement. (Pedigo Aff, Ex. A-9). On September 23,2008, NS informed Brampton that, 

notwithstanding the Disfrict Court's order, NS would not lift the deposit.* (Pedigo Aff, Ex. A-

10). NS left the deposit requirement in place until December 12,2008, when the parties reached 

a contingent settlement. (Answer, H 31). After the contingency failed, NS re-imposed the 

deposit on March 4,2009. (Groves Aff, Ex. B-6). Brampton then had to file a Motion to 

Enforce Judgment in which it asked the District Court to prevent NS from re-imposing its 

deposit requirement. (Pedigo Aff., Ex. A-11). The District Court threatened to sanction NS for 

its behavior (Pedigo Aff., Ex. A-12), causing NS to quickly lift its deposit requirement, (Pedigo 

Aff., Ex. A-13). 

Argument and Citation of Authority 

A. Motion to Dismiss Standard 

"As a general rule, a motion to dismiss is a disfavored request and rarely granted in 

judicial and administrative proceedings." Garden Spot & Northern Limited Partnership And 

Indiana Hi-Rail Corporation - Purchase And Operate - Indiana Rail Road Company Line 

Between Newtom And Browns, II Archer-Daniels-Midland Company, Reinbold Grain Company, 

Siemer Grain Company, And Willow, I.C.C. Docket No. 40857, (served January 5,1992), p.2. 

This is especially true where, as here, the complainant has not been afforded the opportunity to 

conduct discovery. "[M]otions to dismiss prior to the submission of evidence are generally 

denied, to insure that participants have a full and fair opportunity to meet their burden of proof" 

North America Freight Car Association-Protest and Petition For Investigation-Tariff 

Publications of the Burlington Northern and Santa Fe Railway Company North America Freight 

* In this letter, counsel for NS stated that the District Court's order was "presently unenforceable." However, a 
District Court's order is enforceable unless and until it is stayed pursuant to Federal Rule of Civil Procedure 62. 
DeeringMilliken. Inc. v. F.T.C., 647 F.2d 1124, 1128-1129 (D.C. Cir. 1978). 
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Car Association v. The Burlington Northern and Santa Fe Railway Company, STB Docket No. 

42060 (served August 13,2004), p. 7. 

In considering a motion to dismiss, we must construe factual allegations in the 

light most favorable to the complainant. See, e.g.. Sierra Pacific Power Co. & 

Idaho Power Co. v. Union Pacific Railroad Co., STB Docket No. 42012 (STB 

served Jan. 26,1998); Trailer Bridge, Inc. v. Sea Star Lines, LCC, STB Docket 

No. WCC-104 (STB served Dec. 10,1999) (Trailer Bridge). A decision on a 

motion to dismiss is not an indication of how the case will ultimately be decided 

on the merits, after all of the evidence is submitted. Rather, it is simply a 

determination of whether the factual allegations, when considered in the light 

most favorable to the complainant, would provide a basis for relief. We dismiss 

complaints only when we find that there is no basis on which we could grant the 

relief sought. See Grain Land Coop v. Canadian Pacific Limited and Soo Line 

Railroad Company d/b/a CP Rail System, STB Docket No. 41687 (STB served 

Dec. 8,1999). 

Government of the Territory of Guam v. Sea-Land Service, Inc., American President Lines, Ltd., 

and Matson Navigation Company, Inc. STB Docket No. WCC-101 (served November 15,2001) 

p.2. 

B. NS improperly asks the Board to overturn rulings from both the District Court and 

Eleventh Circuit and relitigate Brampton's liability for the subject demurrage. 

NS asked the United States District Court for the Southern District of Georgia to 

determine whether Brampton was liable for demurrage. (Pedigo Aff, Ex. A-6). When the 

District Court decided that Brampton was not liable, NS chose to disregard it and to continue 
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imposing its deposit requirement. (Pedigo Aff., Ex. A-10). Now that the Eleventh Circuit has 

also niled against NS, Norfolk Southern Ry Co. v. Groves, 586 F.3d 1273 (11*̂  Cir. 2009), NS 

shows a similar contempt. It claims that the Eleventh Circuit opinion "cannot govern the results 

here" and that the Board must "heed its own well-established jurisdiction to determine 

responsibility for [the underlying ] demurrage" charges. (Mtn., p. 29). In effect, NS seeks to 

relitigate whether Brampton was liable for the underlying demurrage and asks the Board to 

disapprove of the rulings from the District Court and the Eleventh Circuit. (Mtn., pp. 29-

33)("the Board should not coimtenance Brampton's efforts to disclaim responsibility for 

demurrage charges."). 

A fundamental precept of common-law adjudication, embodied in the related 

doctrines of collateral estoppel and res judicata, is that a "right, question or fact 

distinctly put in issue and directly determined by a court of competent jurisdiction 

. . . cannot be disputed in a subsequent suit between the same parties or their 

privies ...." Under res judicata, a final judgment on the merits bars further 

claims by parties or their privies based on the same cause of action. Under 

collateral estoppel, once an issue is actually and necessarily determined by a court 

of competent jurisdiction, that determination is conclusive in subsequent suits 

based on a different cause of action involving a party to the prior litigation. 

Application of both doctrines is central to the purpose for which civil courts have 

been established, the conclusive resolution of disputes within their jurisdictions. 

To preclude parties from contesting matters that they have had a ftiU and fair 

opportunity to litigate protects their adversaries from the expense and vexation 
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attending multiple lawsuits, conserves judicial resources, and fosters reliance on 

judicial action by minimizing the possibility of inconsistent decisions. 

Montana v. U. S., 440 U.S. 147,153-154,99 S.Ct. 970,973 - 974 (1979)(citations omitted). 

Thus, Brampton's non-liability for demurrage is conclusively established and NS cannot solicit 

an opinion from the Board to the contrary. "No coordination would be achieved by requiring a 

District Court, after it has rendered a judgment, to vacate that judgment upon motion and refer a 

question it has already decided to an agency." CSX Transp. Co. v. Novolog Bucks County, 502 

F.3d 247,253 (3"" Cir. 2007)(holding that carrier could not get "second bite at the apple" by 

having Surface Transportation Board review district court's judgment). Thus, the Board should 

decline NS's invitation to re-argue and relitigate Brampton's liability for demurrage. 

C. Brampton's claim is not barred bv 49 U.S.C. S 11705(cy 

Brampton seeks to recover for NS's unreasonable rules and practices which occurred 

between January 2008 and December 12,2008. NS argues that this claim is barred by the two-

year statute of limitations in 49 U.S.C. § 11705(c) because NS first imposed a deposit in 2007. 

(Mtn., p. 13). However, in order to bring a claim for damages, Brampton first had to sustain 

damages. 49 U.S.C. § 11704(b). It is axiomatic that, until the damage "actually was sustained 

by [Brampton], it did not have a cause of action against [NS], and the prescriptive period did not 

begin to run." City of Cairo v. Hightower Consulting Engineers, Inc., 278 Ga. App. 721, 727, 

629 S.E.2d 518, 524 (2006). NS argues that "[a]ll of Brampton's damages claims accrued in 

2007" (Mtn., p. 13); however, Brampton could not have filed suit in December 2007 for damages 

it expected to suffer in 2008. Fairchild, Arabatzis & Smith, Inc. v. Prometco (Produce & 

Metals) Co., Ltd, 470 F. Supp. 610, 618 (S.D. N.Y. 1979)("ft is clear, therefore, that plaintiffs 

have not yet suffered any injury as a result of defendants' actions; they merely seek to recover 
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damages for speculative injuries not yet incurred." Simply put, each day NS imposed a deposit 

requirement was a new day Brampton sustained damage. As such, each day constituted a new 

cause of action. 

In a rail rate case, for example, if a carrier makes repeated shipments to a 

customer, each shipment effectively constitutes a new cause of action, even 

though the conduct - charging the challenged rate - is the same each time the 

carrier makes a delivery. Thus, to determine timeliness for statute of limitations 

purposes, in such cases the Board simply coimts back 2 years from the date of the 

complaint to set a cutoff point for relief; and if a shipper files a complaint about a 

particular rate level charged over a period of time, it generally may recover only 

as to shipments that moved within 2 years of the filing of the complaint. 

Groome & Associates, Inc. v. Greenville, County Economic Development Corp., STB Docket 

No. 42087 (served July 27,2005), p. 7. Just as in the instant litigation, "[e]very day that [the 

carrier] did not provide the service Complainant[] sought was, in essence, a new 'act or 

omission' that can serve as the basis for a new cause of action. Accordingly, the request to 

dismiss the complaint in its entirety must be denied." Id. 

D. Brampton's allegations are sufficient to state a claim. 

NS acknowledges that "reviewing the reasonableness of a carrier's application of its 

demurrage deposit program to a particular situation is a fact-driven inquiry." (Mtn., p. 16). 

However, by filing this motion before discovery has commenced, NS effectively seeks to prevent 

Brampton from making this inquiry. Nevertheless, the evidence adduced in the underlying 

litigation between NS and Brampton is sufficient to show that an actionable claim exists. 
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I. The former ICC recognized the risks of implementing a security deposit and 

warned carriers they must be on firm footing before resorting to this measure. 

When the legality of security deposits first came before the former ICC, the Commission 

declined to "rule on the lawfulness of any particular security deposit program. Such a decision 

would necessarily depend on the reasonableness of the terms and conditions of any tariff 

regulation subsequently enacted." Illinois Central Gulf Railroad Company-Security Deposits-

Payment Of Demurrage Charges, 358 I.C.C. 312, 317-318, (1978)(hereinafter "Security 

Deposits"). However, Security Deposits recognized the potential for abuse and therefore felt that 

there were issues which "must be discussed before tariff provisions are published." Id. at 318. 

Six of the Commission's concerns articulated in Security Deposits are at issue in this 

case. First, and foremost, the carrier must be sure that the target of the deposit is actually liable 

for demurrage. "If there is no obligation to pay demurrage charges, it would be unreasonable to 

implement the security deposit requirement for failure to pay those charges." Id. Hand in hand 

with this safeguard, the carrier must "check to ascertain that demurrage computations are 

accurate prior to imposition of a security deposit." Id. It goes without saying that "there should 

be no obligation to pay erroneous demurrage bills." Id. Third, recognizing the need to carefully 

limit the amount of the demurrage, the Commission held, "the amount of the deposit must be 

established at a level which will insure the collection of anticipated demurrage charges while at 

the same time avoiding an undue financial burden on shippers subject to the program." Id., p. 

320(emphasis added). Fourth, businesses capable of receiving multiple cars are particularly 

susceptible to harm from a deposit requirement because the amount on deposit at any one time 

can quickly escalate. Id. Security Deposits therefore stressed the carrier's obligation to promptly 

return deposits. Id., p. 320, n. 14. The Commission observed that even a two week delay would 
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impose financial hardship and cautioned that "[r]easonable tariff provisions would have to make 

an accommodation to avoid this situation." Id. Fifth, the Commission was concerned about "the 

feasibility of alternative forms of security," due to the high risk of harm a deposit posed. Id., p. 

320. Finally, the Commission cautioned that "the threat of a security deposit could be used to 

cause a shipper to pay disputed demurrage charges...." Id., p. 320. 

Here, as will be set forth more fully below, NS (1) demanded demurrage without any 

regard to whether Brampton was named as consignee on the bills of lading (Young Depo., p. 74-

76); (2) issued and demanded payment of erroneous bills of lading (Pedigo Aff., Ex. A-2); (3) 

threatened to impose a security deposit imless Brampton paid erroneous bills of lading (Groves 

Aff, Ex. B-1); (4) imposed a deposit guaranteed to force Brampton to place the full amount in 

controversy on deposit (NS Tariff 8002(Item 6061)); (5) never identified the basis for the $1,200 

deposit amount (Groves Aff., Ex. B-4; Groves Aff, Ex. B-5); (6) refused to discuss alternative 

forms of security (Pedigo Aff, Ex. A-4; Pedigo Aff., Ex. A-5); (7) declined to lift the deposit 

after it learned Brampton raised legitimate defenses to liability (Id.); (8) delayed refunding the 

security deposits Brampton did pay (Mtn., p. 11); and (9) refused to lift the deposit even after the 

District Court ruled Brampton was not liable for demurrage (Pedigo Aff, Ex. A-10). 

2. NS imposed a deposit upon Brampton without a reasonable basis for 

doing so. 

The District Court and the Eleventh Circuit have both confirmed that Brampton was not 

obligated to pay demurrage. Thus, no matter what post-hoc rationalization NS employs, the 

inescapable fact remains that NS imposed a demurrage deposit on Brampton when Brampton 

owed no demurrage.^ NS's rush to impose a deposit served no purpose other than to show 

' NS discounts the fact that Brampton disputed its responsibility to pay the demurrage by saying the dispute is 
"no obstacle to the imposition of a deposit requirement" because the "refusal to pay demurrage charges is generally 
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Brampton the consequences of not paying. NS had the option of proceeding carefully in an 

effort to avoid the great risk of unnecessarily harming Brampton. NS could have waited until it 

prevailed in the federal litigation before imposing the deposit. This course of action would have 

ensured it sought the correct amount from the correct entity. However, NS instead chose to act 

as judge and jury, unilaterally decreeing Brampton must pay demurrage or suffer the 

consequences.'" Brampton indeed suffered the consequences. 

Common sense and Board precedent dictate that a deposit requirement is unreasonable if 

the recipient is not liable for demurrage in the first place. "If there is no obligation to pay 

demurrage charges, it would be unreasonable to implement the security deposit requirement for 

failure to pay those charges." Security Deposits, p. 318; see also. Rail General Exemption 

Authority-Miscellaneous Agricultural Commodities-Petition of G. & T. Terminal Packaging Co., 

Inc.. EtAl, To Revoke Conrail Exemption, Ex Parte No. 346 (Sub-No. 14A)(June 13,1989) p. 3 

(hereinafter "G&T 7er/M/na/")(observing that while petitioners contested the amount due, they 

did not dispute they owed some demurrage). Both the District Court and the Eleventh Circuit 

have ruled that, as a matter of law, Brampton was not liable for demurrage. NS labels these 

decisions "irrelevant" and "later decided" (Mtn., p. 29); however, 

everyone is presumed to know the law for, were the rule otherwise, as John 

Selden once said, "tis an excuse every man will plead, and no man can tell how to 

refute him." Judge-made as well as statutory law is included in the presumption 

and it also extends to duly promulgated and published regulations of 

administrative bodies. 

treated as a precondition to the imposition of a security deposit requirement." (Mtn., p. 25, n. 19). This observation 
misses the fact that it is the reftisal to pay legitimate demurrage charges that gives rise to the security deposit. 

'" NS claims "Brampton acknowledges that NS's unpaid and past-due demurrage bills totaled at least $57,000 
as of July 31,2007. While NS did demand that amount, among others, Brampton has never "acknowledged" NS's 
demurrage bills were accurate. 
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U.S. V. Lewis, 355 F. Supp. 1132,1142 (S. D. Ga., 1973)(citations omitted). NS also claims it 

had insufficient "information available to it at the time it acted" (Mtn., p. 29); however, it was 

free to make any factual inquiry of Brampton. To the extent NS needed more facts (Mtn., p. 28), 

it was certainly unreasonable to proceed blindly with the deposit. 

NS argues that it cannot be liable for incorrectly instituting a demurrage deposit so long 

as it "reasonably believed" Brampton was liable. (Mtn., p. 22). NS claims its belief was 

justified because (1) Brampton was named as consignee on bills of lading, (2) Brampton 

received the freight for delivery, (3) Brampton never informed NS it was not the true consignee, 

(4) the cars accrued demurrage, and (5) Brampton refused to pay NS's demurrage bills. (Mtn., 

pp. 23-24). Points one and three are irrelevant since NS did not seek demurrage from Brampton 

based upon anything in the bills of lading and NS does not allege Brampton was listed as 

consignee in many of those bills of lading. Brampton disputes that the rail cars accrued 

demurrage as set forth in point four, and NS's fifth point glosses over the fact that NS was 

submitting bills it now acknowledges were in error. 

Moreover, even assuming the accuracy of these statements, they do nothing more than 

explain why NS invoiced Brampton for demurrage in the first place. NS apparentiy took no 

precautionary steps before escalating the matter to a deposit requirement. In short, NS was 

overbilling the wrong party for demurrage but takes the position that the party's failure to pay 

justifies the deposit. This logic will justify a deposit requirement in all situations. 

Nor is it a defense that it was not "clear to NS that Brampton had no responsibility for the 

imderlying demurrage charges." (Mtn., p. 30). If it must be "clear" to NS that it is wrong, then 

NS can only be liable if it acted recklessly or with malice. This has never been the rule. Simply 

put, if a carrier desires to implement a demurrage deposit—an injurious act and the exercise of a 
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power with great potential for abuse— t̂hen it is reasonable to expect the carrier should only do so 

if it knows the deposit is legitimate. NS ran the risk it was wrong, but proceeded nonetheless and 

now asks Brampton to bear the brunt of NS overconfidence. 

Moreover, NS solely focuses on its subjective knowledge at the moment it implemented 

the demurrage deposit. However, NS's actions during the course of the federal court litigation 

are the subject of this complaint as well. After NS filed suit, Brampton made clear it was not the 

true consignee and was unaware it may have been incorrectly named as such on some of the bills 

of lading. (Pedigo Aff., Ex. A-3; Escalante V.S., Ex. B). NS therefore knew Brampton 

contested the amount demurrage, knew its own calculations had been found inaccurate every 

time they were subjected to scrutiny, and knew Brampton had a legitimate defense to liability, 

supported by legal precedent. In short, NS knew its claim against Brampton was questionable 

and rested on an uncertain foundation. Yet NS refused to lift the deposit requirement while 

testing the legitimacy of its claim, choosing instead to take punitive measures against Brampton. 

NS apparently viewed the federal litigation as a mere formality and either disregarded or did not 

care about the risk that it might unnecessarily harm an innocent party. This v^Uingness to 

needlessly—and erroneously—injure Brampton was unreasonable and cannot be justified simply 

because NS could articulate a possible basis for liability. 

Moreover, there is certainly evidence NS lacked a "reasonable belief Brampton was 

responsible for demurrage when NS instituted the security deposit. NS justifies its actions by 

arguing that lengthy legal precedent establishes a consignee's liability for demurrage (Mtn., p. 

27) and that the bills of lading identified Brampton as the consignee (Mtn., p. 26). However, NS 

did not seek demurrage because Brampton was the "named consignee." Indeed, NS did not 

even look at the bills of lading when it summarily decided Brampton was liable. (Pedigo Aff, 
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Ex. A-1). NS sought demurrage from Brampton solely because Brampton received the freight in 

question. (Id.). There is no legal precedent for that. "Before such transportation-related 

assessments as [demurrage] charges can be imposed on a party on a prescribed basis there must 

be some legal foundation for such liability outside the mere fact of handling the goods shipped." 

Middle Atlantic Conference, supra, at 1118; see also. Union Pac. R.R. Co. v. Ametek, Inc., 104 

F.3d 558 (3d Cir. 1997) (holding demurrage could not be assessed against a warehouse that was 

not a consignee or other party to the transportation contract). Thus, putting aside their 

inaccuracy, the demurrage invoices NS submitted were for all freight delivered to Brampton's 

facility, irrespective of whether Brampton was named as consignee in the bill of lading." NS 

knew it was improperly assessing demurrage against Brampton. 

Thus, while NS's motion implies it reasonably imposed the security deposit because 

Brampton failed to pay demurrage for shipments where it was the "named consignee" (Mtn., p. 

23,28), this is simply not the case. NS took this position for the first time on March 31,2008, 

when it amended its federal court complaint to exclude demurrage for shipments where 

Brampton was not allegedly named consignee. (Pedigo Aff, Ex. A-8; Pedigo Aff., Ex. A-1). 

Thus, whether Brampton status as an alleged named consignee had nothing to do with NS's 

demurrage demand, the deposit, or the lawsuit until March 31, 2008. 

Finally, even if the Board were to assume NS considered only Brampton's consignee 

status, NS still lacked a reasonable basis to impose the deposit requirement because Brampton's 

" The way NS sought to collect demurrage from Brampton has been expressly disallowed by law. NS simply 
re-defined the term "consignee" in its tariff to include "the party entitled to receive the shipment." (NS 6004-B item 
200). However, the ICC and federal courts have already rejected the idea that a carrier can unilaterally define a non-
consignee in this manner. Middle Atlantic Conference, supra, at 1112 (prohibiting carriers from defining 
"consignee" in their tariff as "the party to whom the carrier is required by the bill of lading or other instruction, to 
deliver the shipment...."). This is because "it would be unlawful to attempt unilaterally to impose such liability on 
a party outside the contract of transportation by means of a tariff" Id., p. 1123. Therefore, where NS justifies its 
acts by claiming its tariff permitted it to collect demurrage from Brampton because Brampton was the consignee 
under its tariff (Mtn., p. 26), this is true only because NS's tariff defines the term "consignee" more broadly than the 
law allows. 
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liability was far from clear. NS claims a "century of consistent authority" (Mtn., p. 28) 

supported its determination Brampton was liable. To be sure, longstanding precedent exists that 

the person to whom freight is consigned— t̂he consignee—is liable for demurrage. However, 

that was not the issue NS faced with respect to Brampton. Instead, as both the Eleventh Circuit 

and the District Court in the underlying federal court litigation observed, the deciding issue was 

whether a third party could imilaterally make Brampton the consignee without its consent. This 

issue had come up several times over the past century, and, at the time NS imposed the deposit 

requirement on Brampton's facility, each case had been decided against the carrier. See Illinois 

Cent. R. Co. v. South Tec Development Warehouse, Inc., 337 F.3d 813, 817 (7th Cir. 2003); 

Union Pacific railroad Co. v. Carry Transit, No. 3:04-CV-1095, p. 4 (N.D. Tex. Oct. 27, 

2005)("The Court declines to untether the law of demurrage from its contractual moorings.. 

.[the] unilateral decision to name a non-party to the transportation contract.. .as a consignee 

without its consent does not render the non-party liable for demurrage charges."); CSX Transp., 

Inc. V. City ofPensacola, Fla., 936 F. Supp. 880, 884 (N.D. Fla. 1995)("The unilateral action of 

one party in labeling an intermediary as a consignee does not render the putative consignee liable 

for demurrage."); Ingersoll Mill. Mack Co. v. M/VBodena, 829 F.2d 293, 300 (2nd Cir. 

1987)("A carrier... may not unilaterally alter a bill of lading so as to bind the shipper without 

the authorization of the shipper."); Western Maryland Ry. Co. v. South African Marine Corp., 

1987 WL 16153,4 (S.D. N.Y. 1987)("[W]e decline to hold, as plaintiff urges, that a connecting 

ocean carrier is liable for rail demurrage charges as a matter of law merely by virtue of being 

named by the shipper as the consignee in the rail bills of lading."); Southern Pac. Transp. Co. v. 

Matson Navigation Co., 383 F. Supp. 154,157 (D.C. Cal. 1974)("[W]here, as here, a connecting 

carrier-consignee is merely named in the railroad bill of lading without either more involvement 
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on its part, or some culpability for the delay, it cannot be held liable to the railroad for 

demurrage. To hold otherwise on these facts would be to place a connecting carrier's liability 

totally within the shipper's control, a result the Court cannot sanction."); Missouri, K. & T. Ry. 

Co. of Texas v. Capital Compress Co., 50 Tex. Civ. App. 572, 574,110 S.W. 1014,1015 (Tex. 

Civ. App. 1908). Thus, when NS elected to impose the deposit, there was no legal support for 

the idea that one could be made consignee against its v̂ rill. 

NS leans heavily on the Third Circuit's decision in CSX Transp. Co. v. Novolog Bucks 

County, 502 F.3d 247 (3d Cir.2007), cert, denied, — U.S. —, 128 S.Ct. 1240,170 L.Ed.2d 65 

(2008). However, that case was decided after NS imposed its security deposit and remains NS's 

sole legal support to date. At the very minimum, NS was operating at the margins of who might 

be liable for demurrage and ran the risk its deposit requirement was illegal. 

3. NS could not accurately calculate the amount of demurrage accrued. 

Brampton has also alleged NS also acted unreasonably by imposing a demurrage deposit 

requirement on Brampton before ascertaining the correct amount of demurrage due. (Comp., Tf 

35). But NS has not established that its demurrage calculations were accurate. 

The need for accurate demurrage invoices is clear. Beyond the general need to avoid 

overbilling, it is unreasonable to tender invoices which overstate the demurrage owed and then, 

when not paid, to impose a deposit requirement. "Carriers should check to ascertain that 

demurrage computations are accurate prior to imposition of a security deposit." Security 

Deposits, supra, at 318. Though it asks the Board to dismiss Brampton's complaint in its 

entirety, NS devotes little attention to its inability to accurately calculate the amount of 

demurrage owed. NS first claims Brampton did not "quarrel with NS's calculation of the amount 
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of demurrage owed." (Mtn., p. 11). Brampton simply disagrees with this statement. Brampton's 

repeated disputes prompted NS to acknowledge all six bills exaggerated the amount owed.'^ 

^•fe:L .. ...••••'DENiURRAGE'tHMGESirV •:;:'"'•" . . . .. .J;| 
ORIGINAL 

DEMURRAGE 
DEMAND DATE 

05/29/2007 
04/24/2007 
05/15/2007 
06/13/2007 
06/20/2007 
07/12/2007 

ORIGINAL 
DEMURRAGE 

AMOUNT 
$8,980.00 
$30,210.00 
$2,710.00 
$15,420.00 
$5,390.00 
$19,560.00 

REVISED 
BILL DATE 

07/25/07 
07/25/07 
07/25/07 
07/25/07 
07/25/07 
07/27/07 

REVISED 
AMOUNT 

$5,940.00 
$2,4120.00 
$1,320.00 
$10,500.00 
$1,800.00 
$19,260.00 

DIFFERENCE 

$3040.00 
$6,090.00 
$1,390.00 
$4,920.00 
$3,590.00 
$300.00 

(Groves Aff, Ex. B-2; Groves Aff, Ex. B-3; Pedigo Aff., Ex. A-2). NS does not appear to 

contest it did not correctly determine the "the precise amount" of demurrage accrued. (Mtn., p. 

23). However, it argues this does not affect the reasonableness of its deposit because "the 

amoimt of the deposit Brampton was required to make never had anything to do with the total 

amount of its past-due demurrage charges." (Mtn., p. 34)(emphasis in original). This argument 

misses the fact that the same errors which cause the higher total demurrage claim also cause a 

higher deposit amount. NS calculates demurrage by first determining the total demurrage 

accrued on each car delivered to Brampton's facility and then deducting the total credits for 

returning rail cars early. (Pedigo Aff., Ex. A-7). Thus, if the total demurrage bill is incorrect, it 

means NS has incorrectly calculated the demurrage accrued on individual cars. This, in turn, 

affects the deposit amount because NS determines the amount of the deposit requirement "based 

upon the maximum amount of demurrage charges.. .accrued on any one car during the preceding 

12 month period." (Mtn., p. 20)(emphasis added). If NS cannot correctly determine the amount 

' Thepartiesceasedcommunicatingattheendof July, 2007. (Groves Aff, Ex. B). Therefore, Brampton did 
not examine the demurrage bills NS tendered in August. 
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of demurrage which accrued on the individual cars, it will both get the total amount due v̂ ông 

and miscalculate the deposit amount. 

Second, as NS acknowledges, its deposit program "does take into account the total 

amount of past-due demurrage charges.. .[by placing] a ceiling on the total amount of funds that 

a customer must have on deposit that is based on the outstanding past-due balance." (Mtn., p. 

35). Thus, overstating the total amount of demurrage owed raises the "ceiling" of the customer's 

total deposit, further depleting the customer's cash reserves and making it less likely the 

customer who handles multiple cars can pay the deposit. Putting aside the coercive effect of 

threatening a deposit over demurrage which has not actually accrued, the effect of overbilling 

demurrage can have a particularly severe effect where it both increases the per-car deposit 

amoimt and raises the cap on how much money the customer will have on deposit at any one 

time. 

Finally, NS cannot claim its deposit amoimt was reasonable where it has not established 

that any single car did in fact incur $1,200 in demurrage. 

4. NS's deposit amount is not limited to protecting itself against anticipated 

demurrage. 

Assuming it has demanded the correct amount of demurrage from the party obligated to 

pay it, NS's deposit must be "established at a level which will insure the collection of anticipated 

demurrage charges while at the same time avoiding an undue financial burden on shippers 

subject to the program." Security Deposits, supra, at 320. NS's deposit is not based upon the 

amount of demurrage which might reasonably accrue. It does not calculate the deposit based 

upon the average demurrage each car accrued, or the average monthly demurrage bill. Instead, 

NS demands that the deposit for each car delivered match the maximum demurrage which 
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accrued on any single car in the last twelve months, even if that single car's demurrage was an 

aberration. (Tariff 8002, Item 6061(c)), By taking the most demurrage accrued on any single car 

within the past twelve months and extrapolating it to every car delivered to the customer—even 

where the customer is not the consignee—^NS requires a deposit far in excess of the demurrage 

which might actually accrue. For example, when it imposed the deposit, NS claimed that the 

most demurrage Brampton had accrued in a single month was $24,120, (Pedigo Aff, Ex. A-2)— 

and that is including demurrage for which Brampton was not the named consignee.'"' Yet NS set 

the deposit requirement at a level where Brampton had to pay $6,000 per day. There is thus no 

connection between the amount of demurrage NS anticipated Brampton might accrue and the 

amount of the deposit.''* 

NS claims this problem is remedied by its decision to cap the total amount on deposit at 

any one time at the total demurrage owed. This protection is illusory. First, NS has artificially 

inflated the cap by both submitting inaccurate demurrage invoices and demanding demurrage for 

which Brampton is not the named consignee (assuming Brampton were otherwise liable). 

Moreover, forcing the customer to deposit the total amount in controversy goes far beyond the 

"level which will insure the collection of anticipated demurrage charges" which might 

reasonably accrue before the deposit is returned. Security Deposits, p. 320. Rather it is an 

inappropriate self-help measure.'̂  Railroad Salvage & Restoration, Inc., AndG.F. Weideman 

" NS's average monthly demurrage bill to Brampton was closer to $10,000. 

'* NS likens its deposit to the $50,000 deposit in C. & T. Terminal. (Mtn., p. 37). However, the amount of 
demurrage allegedly due was in excess of $2 million and the petitioner did not dispute that they owed a substantial 
portion of it. Id., p. 3. Moreover, unlike here, the carrier "presented [the petitioner] with the lawful option of 
providing a letter of credit (in a reasonable amount) to secure future D/D charges...." Finally, the Commission did 
not, as NS implies, bless the $50,000 deposit as reasonable. Instead, it simply denied the request for an injunction 
and promised to "fiilly examine the lawfulness of the entire Rule 10 process and the other disputes when we 
consider and rule on the pending petition for revocation...." Id. 

'̂  NS defends its deposit by distinguishing it from one criticized in Weideman. However, the only difference is 
the amount of time it takes for the carrier to get the customer to deposit the full amount in controversy. Weideman 
required the customer to deposit it immediately whereas NS takes several days. The similarities far outweigh the 
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International, Inc. — Petition for Investigation and for Emergency Relief Under 49 U.S.C. 

721(b)(4) — Security Deposit for Demurrage Charges, Missouri & Northern Arkansas Railroad 

Company Inc., STB Docket No. 42107 (served June 30,2008) p. 1 (hereinafter "Weideman ") 

5. NS used its deposit in a coercive manner. 

From the beginning, NS used its deposit as economic leverage, designed to force 

Brampton to capitulate and pay a disputed, erroneous demurrage bill. First, on a system-wide 

level, NS sought to accomplish this result by demanding an unreasonably large deposit amount. 

NS's deposit rules are designed to ensure the customer must deposit the full amount of the 

disputed demurrage in order to receive rail freight. As described above, NS does not set the 

deposit amount at any level reasonably related to the customer's past demurrage charges. NS's 

deposit required Brampton to deposit $120,000 over a four week period,'^ approximately five 

times the highest amount NS alleged Brampton had incurred in a month at the time it instituted 

the security deposit. By including demurrage for which Brampton was not the named consignee 

in its demand, NS was able to raise the "ceiling" on the deposit to $133,000. 

Next, NS ensured Brampton would be forced to deposit the full amount by delaying any 

refund. Using NS's figures, NS waited an average of 43 days to refund Brampton's deposit, but 

in one instance refused to refund it for as long as 65 days. (Mtn., p. 11). Security Deposits 

recognized a "large deposit could create considerable difficulties for small shippers with limited 

resources, especially when multicar movements are involved." Security Deposits, p. 320. The 

Commission therefore stressed the carrier's duty to promptly return deposits so that the depositor 

was not forced to leave large sums with the carrier. Id., p. 320, n. 14. The Commission observed 

differences: both carriers ultimately required "payment of the full amount at issue in those proceedings as a 
precondition for continued rail service" where the demurrage amount was disputed, being litigated, "and will be 
resolved in due course." Weideman, at 1. 

" At $ 1,200 per railcar, five railcars per day, five business days per week, for a four week period, Brampton 
would have to deposit $120,000. 
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that even a two week delay would impose financial hardship and cautioned that "[r]easonable 

tariff provisions would have to make an accommodation to avoid this situation." Id. Here, by its 

own accounting, NS held deposits for well over a month (Mtn., p. 21), ensuring Brampton would 

feel just such a financial hardship. 

Next, on a more individual level, NS did used the deposit as a collection tool. NS flatly 

refused to even discuss alternative security arrangements. (Pedigo Aff., Ex. A-4; Pedigo Aff., 

Ex. A-5). The reasonableness of a carrier's security deposit program depends, in part, on "the 

feasibility of alternative forms of security...." Security Deposits, p. 320. NS's tariff does 

authorize it to lift the deposit if Brampton can place itself on NS's "credit list" (Tariff 

6160(f)(1)). However, this provision is entirely subjective and does not commit NS to actually 

offer an alternative form of security. Hence NS was free to, and did, deny Brampton "credit." 

NS claims "Brampton could have, but did not, avail itself of the option of establishing credit with 

NS."'^ (Mtn., p. 36). This statement ignores the fact that Brampton unsuccessfully tried to enter 

into a dialogue on this topic, but NS refused to even discuss the matter. Instead, NS bluntiy 

informed Brampton that NS would resume service only if Brampton paid the deposit. 

Perhaps most telling is NS's refusal to lift the deposit following the District Court's 

ruling that Brampton was not liable for demurrage. This order swept away any conceivable basis 

for NS's deposit. (Pedigo Aff., Ex. A-13). However, NS treated the District Court's order with 

contempt and refused to recognize it even though it was legally binding. (Pedigo Aff, Ex. A-

10). NS's willingness to keep the deposit in place with no legal basis underscores the value NS 

placed on the coercive leverage it derived from the deposit. NS made it clear: Brampton could 

" NS fails to provide a record cite for this assertion. 
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either pay the full amount of contested demurrage through the deposit or pay the alleged 

demurrage itself and remove the deposit requirement. 

Conclusion 

For the foregoing reasons, Brampton requests the Board deny NS's motion to dismiss. 

This 30* day of March, 2010. 

ELLIS, PAINTER, RATTERREE & ADAMS LLP 

By: 

Post Office Box 9946 
Savannah, Georgia 31412 
(912)233-9700 
ipedigo@epra-law.com 

Jason C. 
Georg^Sjide Bar No. 140989 
Attim^fs for Complainant 
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CERTIFICATE OF SERVICE 

I, Jason C. Pedigo, certify that I have this day served a copy of the Complaint upon all 

parties of record in this proceeding by UPS overnight mail. 

David L. Meyer 
Karen E. Escalante 

Morrison & Foerster LP 
2000 Pennsylvania Avenue N.W. 

Suite 6000 
Washington, DC 20006 

James A. Hixon 
John M. Scheib 

Norfolk Southern Railway Company 
Three Commercial Place 
Norfolk, Virginia 23510 

So certified this 30* day of March, 2010. 

JasonGyP^mgo 
GecjJ^fiar Number 140989 
Attorney for Complainant 

Post Office Box 9946 
Savannah, Georgia 31412 
(912) 233-9700 
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STATE OF GEORGIA ) 

COUNTY OF CHATHAM ) 

AFFIDAVIT 

PERSONALLY appeared before the undersigned officer duly authorized to 

administer oaths, JASON PEDIGO, who, upon first being duly sworn on oath, deposes 

and states as follows: 

"I am over the age of 18, competent to testify on my own behalf, and the following 

Is based upon my personal knowledge. 

Exhibit A-1 to my affidavit is a true and correct copy of pages 74-77 of the 

deposition of Paul C. Young, Norfolk Southem Railway Corporation's corporate 

representative pursuant to Federal Rule of Civil Procedure 30(b)(6), taken April 24, 2008 

in case no. 4:07-cv-0155 in the U.S. District Court for the Southern District of Georgia. 

Exhibit A-2 to my affidavit is an accurate copy of a Statement Norfolk Southern 

Railway Company produced in discovery in case no. 4:07-cv-0155 In the U.S. District 

Court for the Southern District of Georgia. 

Exhibit A-3 to my affidavit Is an accurate copy of a letter I sent to Curt Thomas, an 

attorney representing Norfolk Southern Railway Company, on December 11, 2007. 

Exhibit A-4 to my affidavit is an accurate copy of an email I received from Chad 

Mountain, an attorney representing Norfolk Southern Railway Company, on January 15, 

2008. 

Exhibit A-5 to my affidavit is an accurate copy of an email I received from Chad 

Mountain on January 16, 2008. 



Exhibit A-6 to my affidavit is an accurate copy of the Complaint filed in case no. 

4:07-cv-0155 in the U.S. District Court for the Southern District of Georgia, Savannah 

Division, on October 11, 2007. 

Exhibit A-7 to my affidavit is an accurate copy of the Brief of Plaintiff in Opposition 

to Defendant's Motion for Summary Judgment and in Support of Plaintiffs Cross Motion 

for Partial Summary Judgment Norfolk Southern Railway Company filed in case no. 4:07-

cv-0155 in the U.S. District Court for the Southern District of Georgia, Savannah Division, 

on March 13,2008. 

Exhibit A-8 to my affidavit is an accurate copy of the Amended Complaint Norfolk 

Southern Railway Company filed in case no. 4:07-cv-0155 in the U.S. District Court for the 

Southern District of Georgia, Savannah Division, on March 31, 2008. 

Exhibit A-9 to my affidavit is an accurate copy of a letter I sent to Paul Keenan, an 

attorney representing Norfolk Southem Railway Company, on September 19, 2008. 

Exhibit A-10 to my affidavit is an accurate copy of a letter I received from Paul 

Keenan on September 23, 2008. 

Exhibit A-11 to my affidavit is an accurate copy of Defendant's Motion to Enforce 

Judgment filed in case no. 4:07-cv-0155 in the U.S. District Court for the Southern District 

of Georgia, Savannah Division, on March 16, 2009. 

Exhibit A-12 to my affidavit is an accurate copy of the District Court's Order entered 

March 19, 2009, in case no. 4:07-cv-0155 in the U.S. District Court for the Southern 

District of Georgia, Savannah Division. 

Exhibit A-13 to my affidavit is an accurate copy of a letter I received from Paul 

Keenan on March 20, 2009. 
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Sworn to and subscribed before me 
this 30'̂  day of March, 2009. 

Notary Putilic J 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

SAVANNAH DIVISION 

NORFOLK SOUTHERN RAILWAY, 

Plaintiff, 

vs. 

BRAMPTON ENTERPRISES, LLC, 
d/b/a SAVANNAH RE-LOAD, 

Defendant. 

CIVIL ACTION 
NO. 4:07-CV-0155 

Deposition of PAUL C. YOUNG, taken by counsel 

for the Plaintiff, pursuant to notice and by agreement 

of counsel, under the Federal Rules of Civil 

Procedure, reported by Annette Pacheco, CSR, RPR, RMR, 

B-2153, in the offices of Oliver, Maner & Gray, 218 

West State Street, Savannah, Georgia, on Thursday, 

April 24, 2008, commencing at 9:08 a.m. 
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PAUL C. YOUNG - EXAMINATION BY MR. PEDIGO 
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1 Q. Okay. I'll just represent to you that 
2 that's what Norfolk Southern has said in discovery 
3 responses. 
4 A. Okay. 
5 Q. Are you aware of any oral agreement 
6 regarding the payment of demurrage? 
7 A. I mean, Tm personally not aware of one. 
8 Q. Okay. So, as I have always understood 
9 Norfolk Southern's position. Savannah Re-Load is 

10 liable for demunage ~ well, you tell me why is 
11 Savannah Re-Load liable for demurrage? 
12 MR. MOUNTAIN: Objection. 
13 BY MR. PEDIGO: 
14 Q. I mean, whafs Norfolk Southern's 
15 position? 
16 A. In accordance with the tariff, they 
17 received the rail cars. 
18 Q. Okay. 
19 A. So, we billed tiiem for the denuurage. 
20 Q. Just that one basis; right? 
21 A. Yes. 
22 Q. Okay. So, ifthere's one basis for 
23 liability, and Savannah Re-Load has not made any 
24 payments for denuirage, and it's just a 
25 straightforward mathematical calculation as to wha 
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1 the demurrage amount is, where did this S133,000 
2 amount come from in the origmal complaint and why is 
3 it now reduced to $70,680? 
4 A. The $133,080is the outstanding 
5 demunage balance for all the shipments received and 
6 unloaded by Savannah Re-Load during the billing 
7 period. 
8 Q. Which is what NS 5034 through 5058 is; 
9 right? 

10 A. No. 
11 Q. Okay. What's the dilTcrencc? 
12 A. n i say it one more time. 50S4 through 
13 5058 are the demutrage records for those shipments 
14 where Savannah Re-Load was named as the consignee ot 
15 the bill of lading. 
16 Q. Okay. So, the difference is the amount 
17 claimed in the original complaint was for all 
18 shipments irrespective of whether Savannah Re-Load 
19 was named as a consignee on the bill of lading? 
20 A. Correct. 
21 Q. So, am I correct in understanding that 
22 the basis of Norfolk Southern's claim is that we 
23 received these shipments and were named as consignee 
24 in the bill of lading; correct? I mean, thaf s how 
25 we got to this amended amount of $70,000; right? 
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A, Correct 
Q. So, why was the original complaint 

filed without regard to whether Savannah Re-lA)ad was 
named as a consignee? | 

MR. MOUNTAIN: Objection. | 
A. We billed the demunage based on who's | 

receiving the rail car. | 
BY MR PEDIGO: 1 

Q. Without looking at who's the consignee? | 
A. True. | 
Q. So, you're billing for rail car | 

shipments that the recipient's not liable for? | 
MR. MOUNTAIN: Objection. | 

A. I c an ' t - 1 
BY MR PEDIGO: | 

Q. All right. Let me ask. You were | 
billing for shipments that you're not claiming 1 
Savannah Re-Load owes you now? | 

A. The tariff allows me to bill the | 
receiver of the rail car. | 

Q. All right. i 
A. Thetariffallowsmetobillthe \ 

receiver for the demurrage. I 
Q. I'm going to hand you NS 1496 through | 

NS 1517. 1 
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A. Okay. 
Q. And tell me where the tariff says that 

you billed the person who receives the shipment? b 
A. Okay. In item 200, glossary of terms, | 

it identifies the consignee as the party to whom a 
shipment is consigned or the paity entitled to receive 
the shipment. 

Okay. And then in item 500, paragraph 
C, it says, all raihoad controlled cars held for or 
by consignors or consignees for any purpose are 
subject to demunage rules and charges in this 
section. 

Q. Okay. And, so, in the amount, this 
$133,000 amount, you were billing Savannah Re-Load 
for shipments in which they were not named as 
consignee; conect? 

A. It would be for all shipments where they 
were named as consignee or may not have been named a 
consignee. 

Q. Okay. And it's your position that your 
interpretation of this tariff is that whether 
Savannah Re-Load is named as consignee is inelevant? 

A. My basis for the billing is, is based on 
the definition of consignee, which is the party to 
whom a shipment is consigned or the party ratitied to 

20 (Pages 74 to 77) 
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1 CERTIFICATE 

2 

3 GEORGIA: 

4 CHATHAM COUNTY: 

5 

6 I, Annette Pacheco, Registered Professional 

7 Reporter and Certified Shorthand Reporter for the 

8 State of Georgia, do hereby certify: 

9 That the foregoing deposition was taken before me 

10 on the date and at the time and location stated on 

11 Page 1 of this transcript; that the witness was duly 

12 sworn to testify to the truth, the whole truth, and 

13 nothing but the truth; that the testimony of the 

14 witness and all objections made at the time of the 

15 examination were recorded stenographically by me and 

16 were thereafter transcribed by computer-aided 

17 transcription; that the foregoing deposition as typed 

18 is a true, accurate, and complete record of the 

19 testimony of the witness and of all objections made at 

20 the time of the examination. 

21 I further certify that I am neither related to 

22 nor counsel for any party to the cause pending or 

23 interested in the events thereof. 

24 -

25 
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1 Witness my hand, I have hereunto affixed my 

2 official seal this 29th day of April, 2008, at 

3 Savannah, Chatham County, Georgia. 

4 

5 

6 

7 

8 S9lwML\j^^iJiaj^ 

9 ANNETTE PACHECO, CSR, RPR, RMR 

10 B-2153 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

McKEE COURT REPORTING, INC. 



A-2 



STATEMENT OF CHARGES DUE NORFOLK SOUTHERN RAILWAY COMPANY 
FOR THE ACCOUNT OF SAVANNAH RELOAD LLC 

AS COVERED BY BILLS USTED BELOW: 

UN 
CUSTOMER NUMBER 00110580029 

SAVANNAH. GA 

Freight Bill 
4072226850 
4102200217 
4131173691 
4164189299 
4164189524 
4193164412 
4225604106 
4229117290 
4229117305 
4229117313 
4229117321 
4229117339 
4229117347 
4229117355 
4229117363 
4229117371 
4229117389 
4229117397 
4229117402 
4229117410 
4229117428 
4229117436 
4229117444 
4229117452 
4229117460 
4229117476 

FBDate Waybill WB Date 
5/29/2007 901582 
4/24/2007 901654 
5/15/2007 901631 
6/13/2007 901607 
6/20/2007 901630 
7/12C007 901574 
8/13/2007 901555 
8/21/2007 658191 
8/21/2007 658192 
8/21/2007 658193 
8/21/2007 658194 
8/21/2007 658195 
8/21/2007 658196 
8/21/2007 658197 
8/21/2007 658198 
8/21/2007 658199 
8/21/2007 658200 
8^1/2007 658201 
8/21/2007 658202 
8/21/2007 658204 
8/21/2007 658206 
8/21/2007 658207 
8/21/2007 658208 
8/21/2007 658209 
8/21/2007 658210 
8/21/2007 658211 

3/12/2007 
4/11/2007 
5/10/2007 
6/12/2007 
6/12/2007 
7/11/2007 
8/10/2007 
8/15/2007 
8/15/2007 
8/15/2007 
8/15/2007 
8/15A2007 
8/15/2007 
8/15/2007 
8/15/2007 
8/15/2007 
8/15/2007 
8/15/2007 
8/15/2007 
8/15/2007 
8/15/2007 
8/15fi007 
8/15/2007 
8/15/2007 
8/15/2007 
8/15/2007 

Amt Billed 
$8,980.00 

$30,210.00 
$2,710.00 

$15,420.00 
$5,390.00 

$19,560.00 
$49,020.00 
$1,020.00 
$1,200.00 
$1.080!00 
$1,200.00 
$1,080.00 
$1,080.00 
$1,080.00 
$1,080.00 
$1,200.00 
$1,080.00 
$1,080.00 
$1,080.00 
$1,080.00 
$1,080.00 
$1,140.00 
$1,140.00 
$1,140.00 
$1,140.00 
$1,140.00 

Amt Paid 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 

Correction 
($3,040.00) 
($6,090.00) 
($1,390.00) 
($4,920.00) 
($3,590.00) 

($300.00) 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 

Net A m t Due 
$5,940.00 

$24,120.00 
$1,320.00 

$10,500.00 
$1,800.00 

$19,260.00 . 
$49,020^00 

$1,020.00: 
$1.200i00. 
$1,080:00. 
$1,200.00 
$i.08at)0 
$1,08OttlO> 
$1,080(00-
$1,080:00 
$1,200/00-
$1.080200 
$1.08Qi00 
$1,080it)0. 
$1,080.00 
$1,080.00 
$1,140.00 
$1,140.00 
$1,140.00 
$1,140.00 
$1,140.00 

$152,410.00 $0.00 ($19,330.00) $133,080.00 

NSOOI 
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ELLIS, PAINTER, RATTERREE & ADAMS LLP 

J . WILEY ELLIS (GA & NC) 
PAUL W. PAINTER, JR. 
R. CLAY RATTERREE (GA & CO) 
DAVID W. ADAMS 
SARAH B. AKINS 
JAMES K. AUSTIN 
TRACY C. O'CONNELL (GA & TX) 
MAURY BOWEN ROTHSCHILD 
DREW K. STUTZMAN 
ROBERTS. D. PACE 
JASON C. PEDIGO 
DANIEL C. JENKINS 
J . PATRICK CONNELL 
QUENTIN L. MARLIN 

ATTORNEYS AT LAW 

POST OFFICE BOX 9946 
SAVANNAH, GEORGIA 31412-0146 

TELEPHONE (912) 233-9700 
FACSIMILE (912) 233-2281 

December 11, 2007 

OFFICES: 
TENTH FLOOR 

2 EAST BRYAN STREET 
SAVANNAH, GEORGIA 31401-2602 

OF COUNSEL: 
KIMBERLY COFER HARRIS 

JASON C. PEDIGO 
912.231.6728 

Jpedlgo@epra-law.com 

VIA EMAIL AND FIRST-CLASS MAIL 

J. Curt Thomas, Esq. 
Brennan and Wasden LLP 
Post Office Box 8047 
Savannah, Georgia 31412 

RE: Norfolk Southem Railway Co. v. Billy Groves and Savannah Re-Load 
Southem District of Georgia, Civil Action No. CV407155 
Our File No. 5578-1 

Dear Curt: 

Thank you for providing the bills of lading and other documents prior to our Rule 
26 Conference on November 29, 2007. After going through those documents, I still do 
not see any basis for Norfolk Southern to claim that Savannah Re-Load or Brampton 
Enterprises, LLC is liable for demurrage. Nor did they contractually assume this liability. 
My review of the correspondence between the two entities reveals that Savannah Re-
Load has disputed these charges from the beginning and I do not see where Norfolk 
Southern has ever set forth the basis for its liability. 

I understand that some bills of lading list Savannah Re-Load as the consignee; 
however, I believe it is apparent that it Savannah Re-Load was never the buyer or 
recipient of these shipments. The presence of an "ultimate consignee" on some of 
those bills of lading supports this fact. Moreover, Savannah Re-Load did not draft these 
bills of lading nor consent to this designation. I am unaware of any law or statute 
permitting someone else to unilaterally subject Savannah Re-Load to these demurrage 
charges. Regardless, I would like to know if, following our previous conversations, 
Norfolk Southern still intends to take the position that Brampton Enterprises, LLC is 
liable for this demurrage. If so, I would appreciate it if you would please set forth the 
precise reasons why so that we may aggressively pursue discovery on that issue. No 
doubt we both would like to resolve this dispute as quickly and efficiently as possible. 

37B4g4v1 
00557B-000001 

mailto:Jpedlgo@epra-law.com


J. Curt Thomas, Esq. 
December 11, 2007 
Page 2 

Finally, at the Rule 26 conference, we discussed the possibility of meeting with 
Chad and possibly a Norfolk Southern representative to establish some type of 
agreement regarding "future" business. Everyone seemed in agreement that it was best 
for all sides if, present dispute notwithstanding, we could work out an arrangement so 
that Savannah Re-Load and Norfolk Southem could resume working together in such a 
way that this issue would not reoccur. Chad wanted to obtain our Rule 26 disclosures 
before an-anging this conference and I am therefore sending them to you today. You 
will receive a service copy via email. Please let me know when you would like to 
schedule this teleconference; I am pretty flexible all this week and I believe Jim Austin is 
as well. I look fonward to hearing from you. 

I remain, 
Very truly yours, 

X . Pedigo 
cc: Mr. Billy Groves (via email) 

Mr. Robert Groves (via email) 
James K. Austin, Esq. (via email) 
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Jason Pedigo 

From: Chad Mountain [CMountain@freightlaw.net] 

Sent: Tuesday, January 15, 2008 4:52 PM 

To: Jason Pedigo 

Subject: NS v. Savannah Re-Load 
Jason, 

In response to your client's interest in resuming service with NS while this matter is outstanding, NS is 
willing to resume service provided that Savannah pay a demurrage deposit of $1,200 per railcar pursuant 
to NS 8002-A, Item 6160. Also, NS responses to your client's discovery requests will be forwarded 
shortly. 

Please advise if these terms are acceptable. 

Chad 

Chad D. Mountain 
Keenan Cohen & Howard PC 
One Pitcairn Place 
Suite 2400 
165 Township Line Road 
Jenkintown, PA 19046 
{Direct} 215-609-1107 
{Fax} 215-609-1117 
cmountain@freiahtlaw.net 

CONFIDENTIALITY NOTE: 
This e-mail and any attachments are intended for the named recipients only and may contain privileged 
and confidential information. If you are not a named recipient, or if this message has been transmitted to 
you in error, please retransmit to me the email and any attachments and then delete from your email 
records. 

3/28/2010 

mailto:CMountain@freightlaw.net
mailto:cmountain@freiahtlaw.net


A-5 



Page 1 of2 

Jason Pedigo 

From: Chad Mountain [CMountain@freightlaw.net] 

Sent: Wednesday, January 16, 2008 10:01 AM 

To: Jason Pedigo 

Subject: RE: NS v. Savannah Re-Load 
Jason, 

NS demand remains firm. 

Chad D. Mountain 
Keenan Cohen & Howard PC 
One Pitcairn Place 
Suite 2400 
165 Township Line Road 
Jenl<intown, PA 19046 
{Direct} 215-609-1107 
{Fax} 215-609-1117 • 
cmountain@freiahtlaw.net 

CONFIDENTIALITY NOTE: 
This e-mail and any attachments are intended for the named recipients only and may contain privileged 
and confidential information. If you are not a named recipient, or if this message has been transmitted to 
you in error, please retransmit to me the email and any attachments and then delete from your email 
records. 

From: Jason Pedigo [mailto:JPedigo@EPRA-Law.com] 
Sent: Tuesday, January 15, 2008 5:49 PM 
To: Chad Mountain 
Subject: RE: NS v. Savannah Re-Load 

Chad, 

I understand NS made this demand before initiating litigation. As an Initial matter, in light of the fact that 
my clients do not contract with NS, I question whether they 1̂1 within this tariff. Respectfully, we have 
been asking for a meeting with NS to discuss whether the two companies can resume business without 
this requirement; NS reiterating this demand does not address our inquiry about a meeting. Is NS willing 
to meet in order to discuss whether the two companies can resume business In a manner that is 
acceptable to both? Please let me know and please feel free to contact me with any questions. 

I appreciate the information regarding the discovery responses. 

Jason 

From: Chad Mountain [mailto:CMountain@freightlaw.net] 
Sent: Tuesday, January 15, 2008 4:52 PM 
To: Jason Pedigo 
Subject: NS v. Savannah Re-Load 

Jason, 

In response to your client's interest in resuming service with NS while this matter is outstanding, NS is 
willing to resume service provided that Savannah pay a demurrage deposit of $1,200 per railcar pursuant 
to NS 8002-A, Item 6160. Also, NS responses to your client's discovery requests will be forwarded 

3/29/2010 

mailto:CMountain@freightlaw.net
mailto:cmountain@freiahtlaw.net
mailto:JPedigo@EPRA-Law.com
mailto:CMountain@freightlaw.net
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shortly. 

Please advise if these temns are acceptable. 

Chad 

Chad D. Mountain 
Keenan Cohen & Howard PC 
One Pitcairn Place 
Suite 2400 
165 Township Line Road 
Jenkintown, PA 19046 
{Direct} 215-609-1107 
{Fax} 215-609-1117 
cmountain@freiahtlaw.net 

CONFIDENTIALITY NOTE: 
This e-mail and any attachments are intended for the named recipients only and may contain privileged and 
confidential infomnation. If you are not a named recipient, or if this message has been transmitted to you in error, 
please retransmit to me the email and any attachments and then delete from your email records. 

3/29/2010 

mailto:cmountain@freiahtlaw.net
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Suits 900 
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AilanlB, Geocgn 30342 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

SAVAIWAH DIVISION 

NORFOLK SOmHERN RAILWAY 
COIVIPANY 
Tliree Commercial Place 
Norfolk, VA 23510-2191 

Plaintiff, 

V. 

BILLY GROVES individually and d/b/a 
SAVANNAH RE-LOAD 
139 Brampton Road 
Garden City, GA 31408 

And 

SAVANNAH RE-LOAD 
139 Brampton Road 
Garden City, GA 31408 

Defendants. 

CIVIL ACTION 

£1407 155 NO 

COMPLAINT 

Jurisdiction 

1. Jurisdiction in this matter is based upon 28 U.S.C. § 1337 inasmuch as 

this is a cause of action arising under the Interstate Commerce Act, 49 U.S.C. §§ 

\0\^\,etseq. 



Mozley, Finlayson 

" • oggins LLP 

. U. jabilily l^rtneralvp 

CSho Pnmler Flaa 

Suite 800 

5605 GleniKlgs Drive 

Atlanta. Goorgia 30342 

2. Jurisdiction also exists under 28 U.S.C. § 1332 because, as more fully 

described in Paragraphs 4-5, infrâ  the plaintiff and defendants are citizens of 

different states, and the amount at issue exceeds jurisdictional requirements. 

Venue 

3. Venue properly lies in this judicial district pursuant to 28 U.S.C. § 

1391(b) because a substantial part of the events or omissions giviag rise to the 

cause of action set forth in this Complaint occurred within this judicial district, and 

defendants reside within this judicial district. 

Parties 

4. Plaintiff Norfolk Southem Railway Company ("Norfolk Southem") is 

a Virginia corporation, having its principal place of business in Norfolk, Virginia. 

Norfolk Southem operates as an interstate rail carrier subject to the jurisdiction of 

the United States Surface Transportation Board, and is governed by the provisions 

of the Interstate Commerce Act, 49 U.S.C. § 10101, er seq. 

5. Upon information and belief, defendant Billy Groves is the owner of 

Savannah Re-Load ("SRL") and does business as SRL. 

6. Upon information and belief, defendant SRL is a privately held 

company in the State of Georgia and maintains its principal place of business at 

139 Brampton Road, Garden City, Georgia 31408. 



CAUSE OF ACTION 

7. The subject matter of this action stems from rail car demurrage 

charges assessed pursuant to the provisions of 49 UiS.C. § 10746 relating to freight 

car use and distribution. 

8. Beginning in or about March 2007 and continuing through August 

2007, defendants incurred $133,080.00 in railcar demurrage charges, all of said 

charges due and owing to Norfolk Southem. 

9. Norfolk Southem submitted invoices to SRL for the demurrage 

charges that defendants have incurred from on or about March 2007 through 

August 2007. 

10. The assessed demurrage charges were determined and made 

applicable pursuant to tariffs, mles and rates promulgated and published in 

accordance with 49 U.S.C. § 10746. 

11. Although demand has been made for payment of the aforementioned 

charges, defendants have failed and/or refused to pay. 

WHEREFORE, plaintiff Norfolk Southern Railway Company respectfully 

demands that judgment be entered in its favor and against defendants in the amount 

of $133,080.00 for demurrage charges together with costs, prejudgment interest, 

and such other relief as the Court may allow. 
Mozley, Rnlayson 

* ' oggins LLP 

IJI wbility Panneishlp 

One Premier Plaza 

Suits SCO 

6606 qianiidge'Oilve 

Atlanta, Geoigla 30342 



Mozley, Flnlayson 

~ ' oggins LLP 

LI ^abSity Paitnenl^p 

One Premlar Plaza 

Suits 900 

SeoSGienriiJgeDrlvB 

Atlanta, Gaorgla 30342 

Respectfully submitted this lo day of October, 2007. 

).\h 
John L. McKinlej 
Georgia Bar No. 495513 

MOZLEY, FINLAYSON & LOGGINS LLP 
One Premier Plaza, Suite 900 
5605 Glenridge Drive 
Atlanta, GA 30342-1386 
(404) 256-0700 (telephone) 
(404) 250-9355 (facsimile) 

OF COUNSEL (pro hoc aPDlication to be fded): 
Chad D. Mountain 
KEENAN COHEN & HOWARD P.C. 
One Pitcairn Place 
165 Township Line Road, Suite 2400 
Jenkintown, PA 19046 
(215) 609-1110 (telephone) 
(215) 609-1117 (facsimile) 

Attorneys for Plaintiff 
Norfolk Southem Railway Company 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

SAVANNAH DIVISION 

NORFOLK SOUTHERN RAILWAY CO. 

Plaintiff, 

V. 

BRAMPTON ENTERPRISES. LLC, D/B/A 
SAVANNAH RE-LOAD, LLC 

Defendant. 

CIVIL ACTION 

NO.4:07-cv-0155 

BRIEF OF PLAINTIFFIN OPPOSITION TO DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT AND IN SUPPORT OF PLAINTIFF'S CROSS-MOTION 

FOR PARTIAL SUMMARY JUDGMENT 

Plaintiff Norfolk Southem Railway Company ("Norfolk Southem"), by and through its 

undersigned attorneys, hereby submits the following Brief in Opposition to Defendant Brampton 

Enterprises, LLC's, d/b/a Savannah Re-Load, LLC ("Savannah") Motion for Sunmiary 

Judgment, and in support of Plaintiff s Cross-Motion for Partial Summary Judgment. 

I. Statement of Facts 

Pursuant to voluminous bills of lading and/or electronic bills of lading data that were 

issued in this case, Norfolk Southem transported fireight on behalf of various shippers which was 

consigned for delivery to Savannah. See Affidavit of Paul C. Young, a tme and correct copy of 

which is attached as Exhibit "A," ^ 3. Upon delivery of the freight in rail cars to Savannah, 

Savannah failed to unload and return the rail cars to Norfolk Southem within the free time 

permitted by the controlling tariff (NS 6004-B), resulting in the accrual of rail car demurrage 

charges due and owing by Savannah. See Exhibit "A," | 6. As described more extensively 

below, demurrage is a charge for detaining a freight car beyond the time permitted by tariff. 



Pursuant to the controlling tariff. Savannah was allowed two (2) days to unload freight 

without incurring demurrage charges. See Exhibit "A," ^ 7. At the end of each month, a 

customer's total demurrage days are netted against total credits for returning rail cars early. If 

total demurrage days exceed credits, those days are charged at the daily rate for demurrage as 

published in NS 6004. See Exhibit "A," ^ 8. Here, Savannah's demurrage days exceeded the 

number of credit days. See Exhibit "A," 1H[ 9-10. After the charges were incurred, Norfolk 

Southem sought payment from Savannah and invoiced Savannah for the accrued demurrage. 

See id. Norfolk Southem sought payment from Savannah because the bills of lading and/or 

electronic bill of lading data (attached to the referenced Affidavit) identify Savannah as the 

consignee to whom delivery must be made. Sge Exhibit "A," Tj 4. 

After Norfolk Southem demanded payment from Savannah for the demurrage charges, 

representatives from Savaimah disputed the manner in which the demurrage charges were 

calculated, but never disputed that it was the consignee that had responsibility to pay the 

demurrage charges. See Exhibit "A," *| S. Norfolk Southem responded to Savannah's 

demurrage disputes, and after failing to receive payment from Savannah, Norfolk Soiithem filed 

this lawsuit seeking payment for the incurred demurrage charges. See Exhibit "A," ^ 1 1 , 

Savannah now alleges that it was not the actual consignee, and therefore, it cannot be 

liable to Norfolk Southem for the demurrage charges. However, as established by the bills of 

lading and/or electronic bill of lading data, attached to the referenced AfGdavit, Savannah is 

indeed the sole named consignee for purposes of the demurrage charges. See Exhibit "A," ̂  4. 

Just as in the Third Circuit's decision in CSX Transp. Co. v. Novolop Bucks County. 502 F.3d 

247,258-259 (3d Cir. 2007) cert, denied. 2008 U.S. LEXIS 1265 (U.S. 2008), Savannah is 

liable, as a matter of law, to Norfolk Southem for the demurrage charges in question because (I) 



Savannah is identified as a consignee on the bills of lading; (2) Savannah accepted delivery of 

the rail cars and the fi^ight; and (3) Savannah did not notify Norfolk Southem of it agent status. 

Accordingly, this Court must deny Savannah's motion for summary judgment as a matter of law. 

and must, in turn, grant Norfolk Southern's cross-motion for partial summary judgment finding 

that Savannah is liable for the demurrage charges. 

II. Standard of Review 

Rule 56(c) of the Federal Rules of Civil Procedure provides, in relevant part, that 

sununary judgment is proper "if the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to a judgment as a matter of law." The 

moving party "bears the initial responsibility of informing the district court of the basis for its 

motion, and identifying those portions.., which it believes demonstrate the absence of a 

genuine issue of material fact." Celotex Com, v. Catrett. 477 U.S. 317,323 (1986). After the 

moving party has filed a properly supported motion, the burden shifts to the nonmoving party to 

"set forth specific fects showing that there is a genuine issue for trial." See Fed. R. Civ, P. S6(e). 

An issue is genuine if the fact finder could reasonably return a verdict in favor of the non-

moving party with respect to that issue. §ee Anderson v. Liberty Lobbv. Inc.. 477 U.S. 242,248 

(1986). An issue is material only if the dispute over the facts "might affect the outcome of the 

suit under the governing law." Id. In making this determination, the Court must view the facts 

in the light most favorable to the non-moving party, and the non-moving party is entitled to all 

reasonable inferences drawn from those facts. See id. 



III. Argument 

A. Purpose of Demurrage 

As a supplement to Savannah's overview of demurrage as outlined in its Brief in Support 

of its Motion for Summary Judgment ("Brief), federal law specifically mandates that rail 

carriers to compute and impose demurrage charges in connection with the handling and usage of 

rail cars. See 49 U.S.C. § 10746. A rail carrier is under a duty to collect, and the shipper or 

consignee is under a duty to pay demurrage charges. See St Louis. Southwestern Railway Co. v. 

Mays. 177 F. Supp. 182 (E,D, Ark. 1959). 

The purpose of demurrage is to encourage the prompt return of freight cars to service so 

as to guarantee the steady flow of rail freight. See Pennsylvania R. Co. v. Kittannine Iron & 

Steel Mfg. Co.. 253 U.S. 319,323 (1920) (purpose of demurrage charges is "to promote [railcar] 

efficiency by penalizing undue detention of cars."). Congress' concern with ensuring that rail 

cars be available for transportation and not sidelined or improperly used as storage facilities is 

reflected in 49 U.S.C. § 10746, which provides that rail carriers "shall compute demurrage 

charges, and establish rules related to those charges, in a way that fulfills the national needs 

related to~(l) freight car use and distribution; and (2) maintenance of an adequate supply of 

freight cars to be available for transportation of property." CSX Transp, Co. v. Novolog Bucks 

County. 502 F.3d 247,258-259 (3d Cir. 2007) cert, denied. 2008 U.S. LEXIS 1265 (U.S, 2008). 

B. As a consignee Savannah is liable for demurrage 

As correctly stated in Savannah's Brief (pp. 4-7), in order for Savaruiah to be liable for 

demurrage charges, Savannah must be listed as a consignee in order for Norfolk Southem to 

recover the demurrage charges at issue. Savannah's recitation of the Middle Atlantic Conference 

case is not helpful to this Court because, as Savannah appropriately points out, in Middle 



Atlantic Conference, the bills of lading at issue in that case did not identify the defendant as a 

consignee. See Brief, p. 5. Here, the bills of lading and/or electronic bill of lading data, attached 

to the referenced AfGdavit, identify Savannah as the consignee. See Exhibit "A," 14, Thus, the 

Middle Atlantic Conference case is of no relevance. 

The court in Middle Atlantic Conference held that a tariff unilaterally expanding the 

definition of "consignee" to include any person to whom the bill of lading instmcted the carrier 

to deliver the shipment, but specifically explained that the tariff was invalid because it attempted 

to impose liability on a party who was not a party to the transportation contract, "i.e., a person 

not named in the bills of lading as consignor or consignee." See Novolog. at 261 citing Middle 

Atlantic Conference v. United States. 353 F. Supp. 1109,1112 (D.C. 1972). Thus, the Court in 

Middle Atlantic Conference held that a tariff may not impose liability simply because of the 

"mere fact of handling the goods shipped," but that liability can only be imposed upon those 

named in the bill of lading. See id, citing Middle Atlantic Conference at 1118. Because 

Savaiuiah is listed as the consignee on bills of lading and/or electronic bill of lading data attached 

to the referenced AfGdavit (Exhibit "A, 14"), Norfolk Southem can appropriately demand 

payment for demurrage charges incurred by Savannah. Furthermore, Savannah knew it was 

identified as the consignee as stated on invoices for the demurrage charges, and never contacted 

Norfolk Southem to notify it of Savannah's status as an agent for any other party, 

A consignee becomes a party to the transportation contract, and is therefore bound by it, 

upon accepting the freight; thus it is subject to liability for transportation charges even in the 

absence of a separate contractual agreement or relevant statutory provision. See Novolog, at 255 

citing Louisville & Nashville Rv. Co. v. Central Iron & Coal Co.. 265 U.S. 59,70 (1924) ("if a 

shipment is accepted, the consignee becomes liable, as a matter of law, for the full amount of the 



freight charges, whether they are demanded at the time of delivery, or not until later"); Erie R. 

Co. V. Waite. 62 Misc. 372,114 N.Y.S. 1115 (1909) (demurrage may be imposed upon 

consignees independently of statute or express contract); Gage v. Morse. 94 Mass. 410,12 Allen 

410,90 Am. Dec. 155 (Mass. 1866) ("[i]f the consignee will take the goods, he adopts the 

contract"). Here, there is no evidence that Savannah, as the consignee on the bill of lading, ever 

rejected the freight shipments at issue. In fact, the only evidence is that Savannah accepted the 

rail cars and freight upon delivery by Norfolk Southem; what it did with the fireight after delivery 

is neither known nor relevant to Norfolk Southem. See Savaimah's Statement of Material Facts, 

^ 6, Therefore, as the consignee who accepted the rail cars and freight, Savaimah became part of 

the transportation contract and is liable for the demurrage charges sought by Norfolk Southem. 

C. Savannah's "lack of a relationship" with freight does not preclude Norfolk 
Southern's recovery of demurrage charges 

Savannah argues that it is not the consignee for the freight it handles due to its "lack of a 

relationship" vnth the freight. See Brief, p. 8, As discussed extensively in the seminal 

demurrage case of Novolog, a consignee's lack of a relationship with freight does not preclude a 

consignee firom being liable for demurrage. As described by Savannah in its Statement of Facts 

(Brief, pp. 1-3), the Actual similarities between the facts of this case and the Novolog case are 

almost identical. 

The U.S. Court of Appeals for the Third Circuit in Novolog addressed whether a ' 

transloader could be subject to demurrage. In Novolog. CSX delivered to Novolog rail cars 

loaded with steel, which Novolog unloaded and transferred onto other modes of transportation. 

See Novolog. p. 250. Novolog did not have any ownership interest in any of the shipments at 

issue, but rather received and forwarded cargo on behalf of others and on their instructions. See 



Novolog, pp.250-251. In ahnost identical circumstances as Novolog. Savaimah states in its 

Statement of Facts and in the Affidavit of Billy Groves (Exhibit "A" to Savannah's Motion) that 

after receiving freight via rail, "Brampton Enterprises workers unload the freight and forward it 

to various ports for export according to instmctions from the freight forwarding company." See 

Brief, pp, 1-2. Therefore, despite Savannah's contention that it cannot be a consignee based 

upon its relationship with the freight, the Third Circuit in Novolog has stated that Savannah's 

"relationship" with freight is not determinative, only its role in accepting delivery of rail cars and 

freight as a consignee is determinative of its liability to Norfolk Southem. 

D. Savannah's failure to reject the freight and notify Norfolk Southern of its 
agent status makes Savannah liable for demurrage 

The case law cited by Savannah does not support its position that being identified as the 

consignee on the bill of lading is insufficient to make it liable for demurrage. Savannah's 

reliance on Illinois Cent. R. Co. v. South Tec Development Warehouse. Inc. 337 F.3d 813 (7* 

Cir. 2003) is misplaced. In South-Tec, the trial court found the defendant liable for demurrage • 

vdthout making a finding as to whether it was, in fact, the consignee of the shipments at issue. 

On appeal, the U.S. Court of Appeals for the Seventh Circuit determined that the defendant 

would be liable for demurrage charges if it were either "a consignee or if it contractually 

assumed responsibility for demurrage charges." South-Tec. 337 F.3d at 820 (citations 

omitted)(emphasis added). The Court of Appeals reversed the trial court and remanded the case 

with instructions to the trial court to deteimine who was the consignee. 

Here, Savannah was clearly designated as the consignee on the bills of lading and/or 

electronic bill of lading data, attached to Exhibit "A" ̂ id conducted itself as the consignee in 

accepting delivery for all the shipments in question. Savannah's named status on the bills of 



lading and/or electronic bill of lading data, attached to Exhibit "A," and conduct as the consignee 

is sufficient to establish its liability for demurrage charges in this case. 

The decision in Union Pacific Railroad Co. v. Carry Transit. Inc.. 2005 U.S, Dist. LEXIS 

45568 (N.D. Tex. Oct. 27,2005) is also not helpful to Savannah. As stated in Novolog. a named 

consignee can avoid liability when unilaterally designated as a consignee by a carrier or shipper 

by (1) refusing the fi^ight and (2) by providing the carrier timely written notice of agency. See 

Novolog. at 259, Here, Savannah has proffered no evidence that it either refused the freight or 

ever notified Norfolk Southem that it was a "care o f agent for the freight. Accordingly, 

pursuant to the Novolog decision, Savannah can be held liable for the demurrage charges in 

question. 

Furthermore, the case of CSX Transp.. Inc. v. Citv ofPensacola. Fla.. 936 F. Supp. 880 

(N.D. Fla. 1995) has no applicability whatsoever to this case, as the defendant in that case was 

not identified as a consignee on a single bill of lading. Id. at 883. The facts presented were: 

The Port was not a party to the contract of transportation on any of the 
shipments which were delayed. CSX also admits that the Port was never 
listed on the bills of lading as owner, consignor, or consignee of the 
shipment. In a few cases, the bill of lading indicated the goods where (sic) 
to be shipped to the legal consignee "in care o f the Port. 

Id. It is also instructive to review the succinct summary of the City ofPensacola case by the U.S. 

Court of Appeals in the South Tec decision, which stated, "[t]he City ofPensacola Court relied 

on the fact that none of the bills of lading on shipments to the Port listed the Port as consignee." 

South Tec, at 821, citing Citv ofPensacola. at 884. Therefore, because Savannah is listed as a 

consignee on the applicable bills of lading, the Citv ofPensacola decision has no bearing on this 

case. 



The case of Ingersoll Mill. Mach. Co. v. M/V Bodena. 829 F.2d 293 (2"*" Cir. 1987), is 

also inapplicable for the proposition asserted because there is absolutely no evidence that 

Norfolk Southem altered a bill of lading. Thus, this case does not support Savannah's position 

that it is not liable for demurrage. 

The case of Western Maryland Rv. Co. v. South African Marine Corp.. 1987 U.S. Dist. 

LEXIS 7323 (S.D.N.Y. Aug. 13,1987) is also not persuasive. In this case, the Court held that 

"where ... a connecting carrier-consignee is merely named in the railroad bill of lading without 

either more involvement on its part, or some culpability for the delay, it cannot be held liable to 

the railroad for demurrage. See Western Maryland, at * 9. Here, Savannah accepted the freight 

(involvement on its part) and its delay in unloading the railcars resulted in demurrage accming 

(culpability for delay). Thus, the facts of this case are much different than in Western Maryland, 

Furthermore, the court in Western Maryland goes on to state, "a consignee's acceptance of cargo 

may lead to an obligation to pay demurrage costs." See Western Maryland, at *10 quoting States 

Marine Int'l v. Seattle-First Nat'l Bank. 524 F.2d 245,248 (9* Cir. 1975). There is no 

questioning that Savannah accepted the freight at issue. 

The Southem Pacific Transp, Co. v. Matson Navigation Co,. 383 F. Supp. 154 (D. Cal. 

1974) also does not help Savannah establish its defenses. The Matson decision is very similar to 

the South Tec matter and is similarly distinguishable from the facts presented here. Again, the 

defendant in Matson appears "neither as shipper nor consignee in a bill of lading," and the court 

based its ultimate ruling on this fact. Matson. at 157. The Matson court noted: 

In all instances, the inland shipper appeared as consignor on both bills of 
lading, and in most cases the Hawaii purchaser appeared as consignee. On 
these bills of lading Matson was named as the "care o f party. However, 
in a few cases the shipment was consigned to defendant on the railroad bill 
of lading. 



Id- at 155 (Emphasis added). Accordingly, the Matson case does not establish that 

Savannah is not liable for the demurrage charges in question. 

Savannah is also incorrect when it asserts that the Novolog decision stands for the 

proposition that "nothing more than unilateral inclusion in a bill of lading can turn an entity into 

a consignee and therefore subject to demurrage." Seg Brief, pp, 9-10. As clearly delineated by 

the Third Circuit in Novolog. a consignee can avoid liability in two ways: 

(1) by refusing the freight (which Savannah never did); and 

(2) by providing the carrier timely written notice of agency (which Savannah never did) 
under Section 10743(a)(1), if appropriate. 

See Novolog. at 259. "Recipients of freight who should not be saddled with liability for 

transportation charges arising after delivery can escape it with little effort by simply providing 

written notice of their status to the carrier." Id. Here, Savannah never undertook the simple 

steps to avoid liability for the demurrage. 

Additionally, Savannah's contention that the Third Circuit's holding in Novolog is 

contrary to basic contract law is also ill-informed. In an oft-repeated principal of law cited in 

Novolog. which quotes the United State Supreme Court, provides "the consignee becomes a 

party to the transportation contract, and is therefore bound by it, upon accepting the freight; thus 

it is subject to liability for transportation charges ..." See Novolog. at 254-255. Furthermore, as 

delineated by the Third Circuit, 49 U.S.C. § 10743 (a)(1) specifically addresses the situation 

present in the case before this court where a consignee contests its liability for freight charges on 

the grounds that it is the middleman. Section 10743 (a)(1) clearly states what a consignee must 

do to avoid liability, which is to simply notify the carrier in writing of the agency status. 

Savannah never notified Norfolk Southem that it was not the consignee. In fact, in 
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correspondence sent to Norfolk Southem, Savannah did not contest its status as a consignee, but 

only contested the amount of the demurrage charges. See Exhibit "A," 5. Not until the lawsuit 

was filed with the court did Savannah suddenly allege that is was not the consignee for the 

freight, notwithstanding that Savannah accepted the freight and never informed Norfolk Southem 

that it was a "care o f party for the freight. 

Savannah's interpretation of Novolog is also incorrect when discussing what it perceives 

to be the Third Circuit's "self-fulfilling definition" of what a consignee is. As clearly delineated 

and substantiated by the Third Circuit in Novolog. to require further evidence of consent or 

involvement supporting the correctness of the designation in the relevant bills of lading [as 

consignee] would fmstrate the plain intent of Section 10743, which is to facilitate the effective 

assessment of charges by establishing clear mles for liability. See Novolog. at 258. As 

succinctly stated in Novolog: 

For demurrage charges to fulfill their purpose of ensuring the smooth functioning 
of the rail freight system by creating disincentives agaiiist delays, railways must 
be able to assess them effectively and without being mired in disputes. Section 
10743 is designed to ensure just that. The simple rule that the named consignee 
becomes liable for demurrage charges upon acceptance of the freight unless it 
timely notifies the carrier of an agency relationship allows railroads to rely on the 
bills of lading and avoid wasteful attempts to recover from the wrong parties. For 
their part, recipients of freight who should not be saddled with liability for 
transportation charges arising after delivery can escape it with little effort by 
simply providing written notice of their status to the carrier. 

See Novolog. at 259. Here, Savannah, after accepting the freight, never informed Norfolk 

Southem that it was not the consignee; instead, Savannah contested the amount of the charges. 

Savannah did not contest its designation as consignee. Also, it is disingenuous for Savannah to 

allege that it cannot comply with Section 10743(a)(1) because it does not receive the bill of 

lading prior to delivery. First, Savannah admits in its Statement of Material Fact (^ 9) that it 

received shipping instmctions for the freight in question, which it then forwarded. Thus, there is 
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no question that Savannah, an experienced handler of freight, received information pertaining to 

the freight that designated it as the consignee. Furthermore, Norfolk Southem sent invoices to 

Savannah for the demurrage charges, which clearly identifies Savannah as the consignee. See 

Exhibit "A," ^ 9. In response. Savannah simply contested the amount of the charges, never 

contesting its status as a consignee. See Exhibit "A," ̂  5. 

Also, even though Savannah is only required to notify Norfolk Southem of it agency 

status, it is impossible for Savannah to not know the identity of the owner of the freight because 

according to Savannah, it was forwarding the freight according to instmctions provided by the 

freight forwarding entity. See Savannah's Statement of Material Facts, ^ 9. Clearly, Savannah 

had the means to comply with the notice requirements of 49 U,S,C. § 10743 (a)(1), it simply 

chose not to follow the requirements. 

E. There areno genuine issues of material fact concerning Savannah's liability 
for the demurrage charges at issue 

As discussed at length above, there is no genuine issue of material fact which would 

preclude a determination of Savannah's liability for demurrage. Savannah cannot dispute that it 

was the sole named consignee on the applicable bills of lading which governed the movement of 

the rail cars at issue. Savannah cannot dispute that it received the freight which is the subject of 

the.demurrage charges. Finally, and assuming arguendo that Savannah was itself an agent for 

another party, there is no evidence of record that Savannah ever complied with the notice of 

agency provisions of 49 U,S.C. § 10743(a)(1). Savannah's summary judgment must be denied, 

and judgment must be entered in favor of Norfolk Southem on its cross-motion for partial 

summary judgment. 
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IV. Conclusion 

For the foregoing reasons, plaintiff Norfolk Southem Railway Company respectfully 

requests that this Court deny Savannah's Motion for Summary Judgment and that it grant 

Norfolk Southem's cross-motion for partial summary judgment finding Savannah liable for the 

demurrage charges, the amount of damages to be determined at trial. 

Respectfully submitted, 

KEEfiMiCOl^^fLScflO^AW) P.C. 

By: 

Georgia Counsel 
Benjamin M. Perkins, Esquire 
Oliver Maner & Gray LLP 
218 West State Street 
P.O. Box 10186 
Savannah, GA 31412 

Dated: March 13,2008 

Chad D. Mountain, Esquire (pro hac vice) 
One Fltcaim Place 
165 Township Line Road, Suite 2400 
Jenkintown, PA 19046 
(215)609-1110 
(215) 609-1117 (FAX) 

Attorneys for Plaintiff 
Norfolk Southem Railway Company 
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CERTIFICATE OF SERVICE 

This is to certify that on March 13,2008, a tme and correct copy of the foregoing Brief of 

Plaintiff Norfolk Southem Railway Company in Opposition to Defendant's Motion for Summaiy 

Judgment and Plaintiffs Cross-Motion for Partial Summary Judgment was filed electronically. 

Notice of this filing will be sent to the following party by operation of fte Court's electronic 

filing system. Parties may access this filing through the Court's system. 

Jason C. Pedigo, Esquire 
Ellis, Painter, Ratterree & Adams, LLP 
P.O. Box 9946 
Savannah, GA 31412 

By: 
Chad D, I^ountain (pro hac vice) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

SAVANNAH DIVISION 

NORFOLK SOUTHERN RAILWAY CO, 

Plaintiff. 

BRAMPTON ENTERPRISES, LLC, D/B/A 
SAVANNAH RE-LOAD 

Defendant. 

CIVIL ACTION 

NO.4:07-cv-0155 

AMENDED COMPLAINT 

Jurisdiction 

1. Jurisdiction in this matter is based upon 28 U.S.C. § 1337 inasmuch as this is a 

cause of action arising under the Interstate Commerce Act, 49 U.S.C, §§10101, etseq. 

Venue 

2. Venue properly lies in this judicial district pursuant to 28 U.S.C. § 1391(b) 

because a substantial part of the events or omissions giving rise to the cause of action set forth in 

this Complaint occurred within this judicial district, and the defendant resides within this judicial 

district. 

Parties 

3. Plaintiff Norfolk Southem Railway Company ("Norfolk Southem") is a Virginia 

corporation, havmg its principal place of business in Norfolk, Virginia. Norfolk Southem 

operates as an interstate rail carrier subject to tiie jurisdiction of the United States Surface 

Transportation Board, and is governed by the provisions of the Interstate Commerce Act, 49 

\].S.C.§\0101, etseq. 



4. Upon information and belief, defendant Brampton Enterprises, LLC, d/b/a 

Savannah Re-load ("Savannah") is a limited liability company formed pursuant to the laws of the 

State of Geoi^ia and maintains its registered address and/or principal place of business at 139 

Brampton Road, Garden City, Georgia 31408. 

CAUSE OF ACTION 

5. The subject matter of this action stems from rail car demurrage charges assessed 

pursuant to the provisions of 49 U.S.C, § 10746 relating to freight car use and distribution. 

6. Beginning on or about March, 2007 and continuing through August, 2007, 

Savannah incurred $70,680.00 in railcar demurrage charges, all of said charges due and owing to 

Norfolk Southem. 

7. Norfolk Southem submitted invoices to Savannah for the demurrage charges that 

Savannah has inciured from on or about March, 2007 through August, 2007. 

8. The assessed demurrage charges were determined and made applicable pursuant 

to tariffs, rules and rates promulgated and published in accordance with 49 U.S.C. § 10746. 

9. Although demand has been made for payment of the aforementioned charges, 

Savannah has failed and/or refused to pay. 

WHEREFORE, plaintiff Norfolk Southem Railway Company respectfully demands that 

judgment be entered in its favor and against defendant Brampton Enterprises, LLC, d/b/a 

Savannah Re-load in the amount of $70,680.00 for demurrage charges together with costs, 

prejudgment interest, and such other relief as the Court may allow. 



KEENAN COHEN & HOWARD P.C. 

By: 
Chad y . Mountain, Esquire (pro hac vice) 
One Pitcaun Place, Suite 2400 
165 Tovmship Line Road 
Jenkintown, PA 19046 
Telephone: (215)609-1110 
Facsimile: (215)609-1117 

Georgia Counsel 
Benjamm M. Perkins, Esquire 
Oliver Maner & Gray LLP 
218 West State Street 
P.O. Box 10186 Attorneys for Plaintiff 
Savannah, GA 31412 Norfolk Southem Railway Company 

Dated: March 31,2008 



CERTIFICATE OF SERVICE 

This is to certify that on March 31,2008, a tme and correct copy of the foregoing 

Amended Complaint was filed electronically. Notice of this filing will be sent to tiie following 

party by operation of die Court's electronic filing system. Parties may access this filing through 

the Court's system. 

Jason C. Pedigo, Esquire 
Ellis, Painter, Ratterree & Adams, LLP 
P.O. Box 9946 
Savannah, GA 31412 

By: 
Chad D. Mountain (pro hac vice) 
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ELLIS, PAINTER, RATTERREE & ADAMS LLP 

J. WILEY ELLIS (OA & NC) 
PAUL W.'PAINTER, JR. 
R. CLAY RATTERRBE (OA & CO] 
DAVID W. ADAMS 
SARAH B. AKINS 
JAMES K. AUSTIN 
TRACY C. O'CONNELL {GA & TX) 
UAURY BOWEN ROTHSCHILD 
DREW K. BTUTZUAN 
ROBERT S. D. PACE 
JASON C. PEDFOO 
DANIEL C. JENKINS 
J. PATRICK CONNELL 
QUENTIN L. MARLIN 

ATTORNEYS AT LAW 

POST OFFICE BOX M4S 
SAVANNAH, GEORGIA 314120141 

TELEPHONE (IIS) 213-1700 
FACSIMILE IB1Z) 23I-33B1 

September 19,2008 

OFFICES: 
TENTH FLOOR 

2 EAST BRYAN STREET 
SAVANNAH, GEORGIA 31401-2602 

OF COUNSEL: 
KIMBERLY COFER HARRIS 

JASON C. PEDIGO 
012.231.372* 

JpMilaee«pra-law.eoBi 

VIA FACSIMILE NO. 215-609-1117 

Paul D. Keenan, Esq. 
Keenan Cohen & Howard P.C. 
One Pitcairn Place 
Suite 2400 
165 Township Line Road 
Jenklntovi^n, Pennsylvania 19046 

RE: Norfolk Soutjiem/Brampton Enterprises 

Dear Paul: 

Thank you for your email dated September 16,2008. 

At this point, the Court has mied that Brampton Enterprises is not liable for any 
demurrage that may have accrued. In light of that Order, there is no basis for Norfolk 
Southem to continue to require a deposit pursuant to NS 8002A, Item 6160. Therefore, I 
request that you confinTi that Norfolk Southem has lifted its demurrage deposit 
requirement and Is ready to resume rail car deliveries to Brampton Enterprises. If 
Norfolk Southem continues to impose a demunage deposit or any other restriction, 
please provide me with the legal Justification for this position. 

If you have any questions, please feel free to give me a call. 

I remain, 

Very tnjiy yours 

JCP/kdr 

cc: Benjamin Perkins, Esq, (via facsimile) 
Mr. Billy Groves (via regular mall) 

410B48V1 
005376-003001 
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v: 

PWLDklOaiAM 
OaaarOuiMiifttifaa 
rntiiwQnEioKiuwjtEr 

LAWOPnCES 

KEENAN COHEN & HOWARD P.C. 

ONE PITCAIRN FLACB 
SUITE 2400 
165TOWNSHD LINE ROAD 
JENKINTOWN, PA I9Q46 

2i9'6ii9-niD 
(FAX)2]r6D9'l»7 

September 23,2008 

VIA E-MAIL AND U.S. MAIL 

Jason C. Pedi^ , Esquire 
Ellis, Famter, Rattenee & Adams, LLP 
2 East Bryan Stiee^ 10*̂  Floor 
P.O. Box 9946 
SavBnnah, QA 31412 

Re: Norfolk Southern Railway Co. v. Brampton Enterprises 
U.S. Court of Appeals for the 11*^ Cfa-euit 
QiirPneNo.4613-lS9 

Dear Jason: 

Thank you &r your letter of September 19,2008. 

Your client's request to have Norfolk Southern lift its demunage deposit Fequirement 
based upon the suamiary judgmBOit ruliag of fhe District Court is declined. As you know, the 
ruling of the District (kiuit is piesently unetiforceable as the case is under review and now 
pending befote the U.S. Court <^ Afpeals for &B 11'' Cin»iit Please Ust me know if you have 
any questions. 

By: 

Vsty tally yours, 

KEENAN COHEN & HOWARD P.C. 

Paul D. Keenan 

FDK/nms 
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IN THE UNITED STATES DISTRICT COURT i 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

SAVANNAH DIVISION 

NORFOLK SOUTHERN RAILWAY 
COMPANY 

BRAMPTON ENTERPRISES, LLC 
d/b/a SAVANNAH RE-LOAD 

CIVIL ACTION NO. CV407 155 

DEFENDANT'S MOTION TO ENFORCE JUDGMENT 

Defendant Brampton Enterprises, LLC d/b/a Savannah Re-Load (hereinafter 

"Savannah Re-Load") nnoves this Court for an Order enforcing its Judgment and 

enjoining Norfolk Southern Railway Company (hereinafter "NS") from imposing a 

security deposit for payment of demunage charges (hereinafter "demunage deposif), 

Pursuant to its tariff, Norfolk Southern may impose a demurrage deposit if, and 

only if, a customer fails to pay accrued demurrage. This Court ruled on September 15, 

2008 that Savannah Re-Load did not owe demun'age and NS has not sought a stay of 

this judgment while the case Is on appeal to Vne United States Court of Appeals for the 

Eleventh Circuit. Consequently, this Court's order is in effect and enforceable. 

Nevertheless, NS has refused to abide by the Court's order and has instead imposed a 

demurrage deposit upon Savannah Re-Load. Pennitting NS to disregard this Court's 

order and impose this demurrage deposit upon Savannah Re-Load will resuft in 

irreparable harm with no adequate remedy at law, as more fully shown by the attached 

affidavit of William Groves and the following memorandum of law. 



Memorandum of Law / 

Statement of Facts 

As stated in previous briefs, Savannah Re-Load is a warehouseman whose 

business consists, in part, of unloading freight delivered to its facility and "reloading" it 

for export through the Georgia Ports Authority. (Affidavit of William Gnsves, attached as 

Exhibit "A" to this Motion, p. 1). Approximately 30%-35% of Savannah Re-Load's 

revenue comes from unloading and reloading rail freight (Id.). 

NS is the only rail cam'er which services Savannah Re-Load's facility. (Id.). All 

rail freight sent to Savannah Re-Load's facility is therefore delivered by NS. (Id.). As a 

result, when NS refuses to deliver freight to Savannah Re-Load's ^citity. Savannah Re-

Load has no alternative means to have rail freight delivered to its facility. (Id.). 

NS has a tariff provision, NS 8002-A, which pemnlts it to impose a deposit 

requirement upon customers who owe it demunage,'' (NS 8002-A, a copy of this tariff is 

attached as Exhibit "B").^ Pursuant to this tariff provision, NS will infomn a customer that 

a rail car has arrived tor delivery but will not deliver the car unless the demurrage 

deposit is first paid. (Groves Aff., pp. 1-2). This demun-age deposit is non-transfenrable 

(Exhibit "B", § B), so that Savannah Re-Load must pay a new deposit for each car that 

arrives. Savannah Re-Load has paid the deposit several times and each time it has 

taken NS between 36 and 81 days to return the deposit after the rail car was returned to 

NS. (GrovesAff.,p.2). 

^ This tariff provision also provides security for storage and otlier accessorial charges. However, NS 
has never Invoiced or demanded a storage or accessorial charge firom Savannah Re-Load. (Groves Aff., 
p. 4). 

' This tariff is attached to Exhibit A-1 of BDiy Groves' affidavit; it is set forth as a separate exhibit for 
the Court's convenience. 



Savannah Re-Load can handle five rail cars at any one time. (Groves Aff., p. 2). 

The demurrage deposit imposed by NS Is $1,200 per rail car. (/of.). Pursuant to this 

demurrage deposit, if Savannah Re-Load were operating at full capacity, it would be 

required to pay $6,000 per day for 36-81 days before it began receiving a refund of its 

deposit (Id.). Under this scenario. Savannah Re-Load would have between $216,000 

and $486,000 deposited with Norfolk Southem at any one time in order to receive rail 

service. During the time period NS claims that Savannah Re-Load incurred demurrage, 

Savannah Re-Load typically unloaded five rail cars per day. (Id,). 

NS first imposed this demurrage deposit prtorto initiating this lawsuit (Groves 

Aff., p, 2). That demurrage deposit remained in place until the parties entered into a 

Conditional Settlement Agreement and Release (hereinafter referred to as "Settlement 

Agreement'')(Exhibit A-2)^. Savannah Re-Load dki not have $216,000 to 486,000 to 

"deposit" with NS and was therefore forced to cease warehousing rail freight. (Groves 

Aff., pp. 2-3). This inability to receive rail freight caused Savannah Re-Load's revenues 

to drop sharply and ruptured its business relationship with Galaxy Fonwarding, the 

fi^ight forwarding company which sent all rail firelght to Savannah Re-Load's facility at 

the time the demunrage deposit was imposed. {Id., p. 3). Savannah Re-Load has not 

been able to restore its business relationship with Galaxy Forwarding. (Id.). 

On September 15,2008. this Court granted Savannah Re-Load summary 

Judgment on NS's claim for demurrage. (Doc. 68). Four days later, on September 19, 

2008. counsel for Savannah Re-Load wrote counsel for NS and requested that NS 

confirm it had lifted the demunage deposit in light of this Court's order holding that 

' For Exhibits A-1 and A-2, please see fhe affidavit of Billy Groves, attached es Exhibit "A.' 



\ 

Savannah Re-Load did not owe demunrage. (Exhibit C-l)** Counsel for NS responded 

and steted that the demurrage deposit would remain in place because this Court's order 

I s presently unenforceable as the case is under review and now pending before the 

U.S. Court of Appeals for the 11*" Circuit' (Exhibit 0-2). In light of the upcoming 

mediation required by the United Stete Court of Appeals for the Eleventh Circuit, 

Savannah Re-Load elected to refrain from filing any motion related to this matter in an 

effort to foster an atmosphere conducive to setQement. (Groves Aff., p. 3). 

At mediation, the parties were able to reach a conditional compromise and 

executed the above-reforenced Settlement Agreement (Exhibit A-2). Pursuant to this 

settlement agreement, Savannah Re-Load delivered a $55,000 cashier's check to NS 

and, in exchange, NS waived the demunage deposit (Id.). However, because the 

Settlement Agreement was conditional,^ the parties agreed to restore the stetus quo as 

it existed at the time of the Settlement Agreement if the agreemenf s condition 

precedent was riot satisfied. Because the check was a cashier's check, the bank 

debited $55,000 from the bank account upon which it was drawn before issuing the 

check. (Groves Aff., p. 3). 

More than a month later, NS revealed it had misplaced the cashier's check. 

(Exhibit C-3). It requested Savannah Re-Load reissue a replacement check. (Id.). 

However, .because the check was a cashier's check, the funds of which were 

guaranteed to be available by the bank, the issuing bank refused to "stop payment," re­

issue it, or refund the money unless William Groves agreed to personally indemnify ihe 

bank in the event the check was negotiated. (Groves Aff., pp, 3-4). Before the parties 

* For Exhibits C-1 through C-8, please see the affidavit of Jason Pedigo, attached as Exhibit " C 
^ The Settiem^t Agreement was conditioned on this Court agreeing to vacate its order granting 

SavannErii Re-Load summary judgment 



could resolve this issue, this Court denied the parties' Joint motion for certification, 

(Doc. 80), rendering the Settlement Agreement null and void. 

NS then refused to refund Savannah Re-Load's payment of $55,000. (Groves 

Aff., p. 4). Despite not seeking a stay from the Court's grant of summary judgment, 

pursuant to FED. R. CIV. P. 62. NS unilaterally reinstated the demunage depostt under 

the same conditions as before. (Exhibit A-1). The following day, counsel for NS 

confirmed this action. (Exhibit C-4).° Savannah Re-Load has not been invoiced for any 

demurrage that might have accrued since this lawsuit began. (Groves Aff., p. 4). 

Therefore, the demurrage deposit is not imposed because of "new" demun'age but 

instead is premised upon the same pre-suit demurrage this Court has mIed It does not 

owe. 

Counsel for Savannah Re-Load wrote to NS to reiterate that NS has not refunded 

the settlement payment. (Exhibit C-5). Counsel requested In the letter that NS lift the 

demunage deposit on the grounds that NS had failed to refund tiie $55,000 and had not 

requested or obtained a stay of this Court's summary judgment ruling, (Id.). 

Without botiiering to discuss its temns with Savannah Re-Load, NS unilaterally 

provided an "indemnification Agreement" which purported to indemnify Savannah Re-

Load (instead of William Groves)^ only in the event NS—and not anyone else who 

obtained custody of the check from NS or Its employees or agents—negotiated the 

° Though this letter was dated March 4,2009, it was faxed to counsel for Savannah Ite-Load on 
March 5,2009. 

^ As the issuing banl< requires William Groves to personally indemnify it in order to refund the money, 
an Indemnity in favor of Brampton Enterprises does not provide any protection to Mr, Groves. 



check." (Exhibit C-6). NS declined to provide a legal basis for imposing tiie demurage 

deposit. (Id.), it also rofused to entertein changes to the indemnification it had provided 

to Savannah Re-Load. (Exhibit C-7). 

Given the present state of the economy, the volume of freight being exported 

tiirough ttie Georgia Ports Authority has dramatically declined. (Groves Aff., p. 4). 

Nevertheless, one company, Roxcel Corporation, has steted it will begin using 

Savannah Re-Load's services to "reload" freight for export, (Id.). Roxcel Corporation 

has Informed Savannah Re-Load that shipments of freight destined for Savannah Re-

Load's facility will begin on or about Monday. March 15,2009. (Id.). Mr. Groves 

expects this freight to anive approximately seven to fourteen days later. (Id.). When it 

antves. Savannah Re-Load will be subject to NS's demurrage deposit requirement 

despite the fact that tills court has ruled Savannah Re-Load owes no demurage. This 

demurrage deposit will tiierefore hann Savannah Re-Load's business relationship with 

Roxcel Corporation, likely causing it to discontinue using Savannah Re-Load's services. 

(W.). 

Savannah Re-Load cannot afford to pay $1,200 per rail car, per day when it may 

not receive a refund for 36-81 days, especially as NS has kept the $55,000 settlement 

payment (Grovas Aff., pp. 4-5). Thedemurragedepositwiilseverelyharm, If not 

destroy. Savannah Re-Load's nascent business relationship witii Roxcel Corporation. 

[Id., p. 5). Additionally, NS's demunrage deposit embargoes Savannah Re-Load, 

preventing it from carrying on a primary business operatton; without rail sen/ice 

Savannah Re-Load will be unable to generate sufficient revenue to sun/ive. (Id.), if the 

" For example, the indemnity agreement was limited so that It did not apply in the event a NS 
employee stole the checic and negotiated i t Nor would it apply in the event a third party found and 
negotiated it. 



deposit is not lifted, Savannah Re-Load will be unable to continue as a viable entity and 

will be forced to go out of tMisiness. (Id.). The potential harnri of a demunage deposit is 

not limited to Savannah Re-Load. Several members of Brampton Enterprises, LLC 

have personally guaranteed company debt; In the event Savannah Re-Load goes out cf 

business and is unable to service ite debt, tiiey may be called upon personally to satisfy 

these obligations. (Id.). 

Savannah Re-Load has made several attempts to negotiate a mutually 

accepteble compromise on tiiis issue in order to avoid involving this Court However, 

NS has refused to discuss any compromise and Instead presented Savannah Re-Load 

with a non-negotiable demand that unless accepted, will leave the demurrage deposit 

in place. (Exhibit C-7), 

Argument and Citation of Authority 

A. This Court has jurisdiction to enforoe its orders 

Notice of appeal typically divests tiie district court of Jurisdiction. Alberti v. 

Klevenhsigen, 46 F.3d 1347,1358 (5*̂  Cir. 1995). However, 'a district court maintains 
I 

jurisdiction as to matters not involved in the appeal...." Id. (emphasis added). As both 

the Eieventii Circuit has recognized, this Court reteins Jurisdictton over issues which are 

collateral to the merits of an appeal, and as such may consider motions filed even after 

the court no longer has jurisdiction over the substence of the case. Mahone v. Ray, 326 

F.3d 1176,1180-1181 (11* Cir. 2003). 

Pursuant to this rule, a district court has continuing jurisdiction over its judgment 

and, during appeal, may take necessary steps to enforce Its orders. Plaquemines 

Parish Commission Council v. United States, 416 F.2d 952 (5* Cir. 1969). "(The 
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appealj has no impact on tiie trial court's powers to enforce ite unstayed judgment since 

[it] has retained that power throughout the pendency of the appeal." Deering Millilien, 

Inc. V. F.T.C., 647 F.2d 1124,1128-1129 (D.C. Cir. 1978)(intemal footnotes omitted). 

In Plaquemines Parish Commission Council, the district court entered a 

comprehensive desegregation decree on June 27,1967, which the School Board 

promptly appealed. While the matter was on appeal, tiie appellante attempted to 

circumvent the district court's decree by witiihoiding funding from the school system and 

forcing it to close. Id. at 953. The district court therefore enjoined the appellants from 

doing so and the former Fifth Circuit affirmed, holding that tiie appeal did not prevent 

the district court from issuing additional rulings necessary to maintain the stetus quo 

and to insure tiie enforcement of ite previous onJers. Id. at 954. Though the case was 

on appeal, the distaict court reteined Jurisdiction to enforoe ite previous orders. Id. 

Like the district court in Plaquemines Parish Comtrdssion Coundl, tills Court has 

the power to grant injunctive relief in order to prevent NS from Ignoring its previous, 

unstayed order which held tiiat Savannah Re-Load Is not liable for demurrage. This 

Court "has the inherent power to detemnine the effect of its judgments and issue 

Iniunctions to protect acalnst attemote to atiack or evade those iudaments." United 

States V. Hanover Ins. Co., 82 F.3d 1052,1054 (Fed. Cir. igg6)(emphasis added). 

B. This Court should enioin NS from disrsqardinq its summarv iudamerit 

ruling. 

Savannah Re-Load requests an Order enforcing tills Court's grant of Savannah 

Re-Load's motion for summary Judgment and enjoining NS from disregarding that order 

and imposing a demurrage deposit NS has not sought or obtained a stay of this 



Court's order, either in the district court or in the circuit court and Savannah Re-Load 

has not been invoiced for any demurrage that accrued since this lavi^ult was filed 

(Groves Aff., p. 4). Therefore, tiie sole basis for tills deposit Is NS's decision completely 

to ignore this Court's order. 

NS has not sought a stey of this Court's judgment pursuant to FED. R. CIV. P. 62 

or FED. R. APP. P. 8(a)(1)(A). Thus, this Court's Judgment is not superseded and is In 

effect. 

"A pariy must ordinarily move first in the district court for the following relief: (A) a 

stay of the Judgment or order of a district court pending appeal " FED. R. APP. P. 

8(a)(1 )(A). 'The general rule is that tiie Judgment of a district court becomes effective 

and enforceable as soon as it is entered; tiiere is no suspended effect pending appeal 

unless a stay is entered." In re Copper Antitrust Litigafon, 436 F.3d 782,793 (7tii Cir. 

2006); see alsol UBuW v. United States, 178 F.3d 114,121 (2nd Cir. igggX'lt has been 

long-established law tiiat simply filing an appeal finom the grant or denial of an 

injunction-absent a stay of further proceedings-does not enjoin the operative effect of 

the trial court's mling from which the appeal is taken.'). 

NS chose not to comply with tiiese rules yet disregards this Court's mling and 

claims it is "not presentiy enforceable' (Exhibit C-2), a position directly contrary to "long 

established law," In re Copper An&rusi Utigat'ori, supra, and one which renders FED. R. 

CIV. P. 62 and FED. R. APP. P. 8 moot and superfluous. "The fact that tiiese mles have 

been in effect for a significant period of time without untoward developmente is an 

indication of the meaningftjlness of tiiese mles." American Grape Growers Alliance for 



Fair Trade v. U.S., 9 C.i.T. 568,570,622 F. Supp. 295,297 (Ct Int'l. Trade 1985).̂  

"[Tjhe enforceability of this Court's judgmente should be unquestioned, and a stay is the 

OTily way to put off tiiat enforceabiHty." Id., at 570,622 F. Supp. at 297. 

Ignoring this Court's order, NS has imposed a demurrage deposit requirement 

which directiy contradicte the Judgment of this Court that Savannah Re-Load is not liable 

for demurrage and which will result in grave and immediate hamn to Savannah Re-Load 

and the members of Brampton Enterprises, LLC. Savannah Re-Load therefore moves 

this Court to enforce ite order and enjoin NS from imposing the deposit during the 

pendency of its appeal. Such an onder is apparentiy tiie only way NS will obey this 

Court's former ruling and refrain from inflicting hamn upon Savannah Re-Load. 

C. Even were the Court to analyze NS's actions under the traditional test for 

iniunctions. an injunction preventina NS from imposing a demunrage deposit is 

warranted 

in deciding whetiier to enforoe ite order during the appeal, tills Ojurt is not 

required to employ the traditional test for granting preliminary or pemianent injunctions. 

United States v. Hanover Ins. Co., 82 F.3d 1052,1054 (Fed. Cir. 1996). Where the 

issue is obedience to the Courii's order, such "an inquiry falls squarely wttiiin tiie court's 

Inherent power to determine the effect of its prior Judgmente. Where a party's conduct is 

In violation, or evasive, of a prior judgment, the [Court] also has authority to enjoin that 

condud regardless of whether tiie conduct amounte to civil contempt' Id., at 1054. 

However, should the Court find it useful to analyze this Motion witiiin the framework of a 

traditional prayer for injunctive relief, it will find tiiat enforcement is still warranted. 

' The Court of InternaUonai Trade shall possess ail the powers In law and equity of, or as oonfensd 
by statute upon, a district court of the United States.' 28 U.S.C A § 1585. 

10 



To obtain a traditional injunctbn, tiie movant must show (1) a substantial 

likelihood that he will ultimately prevail on tiie merits; (2) that he will suffer irreparable 

injury unless the injunction issues; (3) tiiat the tiireatened injury to the movant 

outweighs whatever damage the proposed injunction may cause the opposing party; 

and (4) that tiie injunction, If issued, would not be adverse to the public interest United 

States V. Jefferson County, 720 F.2d 1511,1519 (11** Cir. 1983). Each of tiiese criteria 

is satisfied here and an injunction is therefore wan^nted. As NS intends to keep the 

demurrage deposit In place Indefinitely, Savannah Re-Load requeste that this Court 

order it to lift the deposit while the case is on appeal. 

.1. Neither the law nor the Settlement agreement permit NS to 

impose a deposit upon Savannah Re-Load as NS has not sought a stay of the 

summary Judgment order and not refunded Savannah Re-Load's $55,000. 

For tiie reasons steted In Subsection "B" above, Norfolk Soutiiern cannot impose 

a demurrage deposit in light of this court's unsteyed order granting Savannah Re-Load 

summary judgment on the Issue of liability for demurrage. 

NS has stated that has re-Imposed the demurrage deposit, because, with the 

Settlement Agreement now null and void, the status quo must be restored." (Exhibit C-

4). However, tiie "statajs quo" tiiat existed at the time the parties executed tiie 

Settlement Agreement was that an unsteyed judgment was in effect, pursuant to which 

Savannah Re-Load was not liable for demurrage, Therefore, returning to the "status 

quo' does not give NS a basis to Impose this demunrage deposit. 

11 



Moreover, NS has not refunded Savannah Re-Load's $55,000 as required by tiie 

Settlement Agreement (Groves Aff., p. 4). it therefore has not complied witii tiie 

Settlement Agreement and not restored the status quo. 

i i . Savannah Re-Load wlii suffer Irreparable harm if this 

injunction does not issue. 

The dennurrage depostt, if left in place, will ineparably hann Savannah Re-Load's 

business relationship witii Roxcel Corporation. (Groves Aff., p. 4). The last time NS 

Imposed a demunage deposit, it ruptured Savannah Re-Load's relationship witii Galaxy 

Fonivarding, a relationship Savannah Re-Load was unable to restore. (Id., p. 3). Since 

the deposit will similarly prevent Savannah Re-load from servicing Roxcel Corporation's 

needs, Savannah Re-Load will experience the same hamn to ite business relationship. 

(Id.). 

ly^ore importantiy, NS's demurrage deposit chokes off ajl rail sen/Ice to Savannah 

Re-Load. As a significant portion of Savannah Re-Load's revenue is generated by 

unloading and reloading freight which anives via rail, NS's demurrage deposit prevente 

Savannah Re-Load from doing business. (Groves Aff., p. 5). Therefore, tiie demunage 

deposit will be economically devastating to Savannah Re-Load and almost certainly 

cause it to go out of business. (Id.). Without the ability to generate revenue, Savannah 

Re-Load cannot remain economically viable. (Id.). 

NS's deposit requirement will spread hanm beyond Savannah Re-Load to 

membere of Brampton Enterprises, LLC. Certain membere of Brampton Enterprises 

have pereonally guaranteed Savannah Re-Load's debt (Groves Aff., p. 5). If NS 

prevents Savannah Re-Load finom doing business, Savannah Re-Load will likely default 

12 



on Ite repayment obligations, (id.), ff this occurs, tiiose guarantor-members of 

Brampton Enterprises, LLC will become personally liable for this debt and suffer great 

financial hann. (Id.). 

Savannah Re-Load does not have an adequate remedy at law. The impending 

harm to ite relationship with Roxcel Corporation alone satisfies this prong. GSW, Inc. v. 

Long County. Ga., 999 F.2d 1508,1519 (11"" Cir. 1993); Basicomputer Corp. v. Scott, 

973 F.2d 507, 512 (6"̂  Cir. 1992)("The loss of customer goodwill often amounte fo 

Irreparable injury because the damages flowing from such losses are difflcutt to 

compute."). 

However, the demurrage deposit is also a real and Immediate threat to Savannah 

Re-Load's very ability to sun îve. Thus, Savannah Re-Load's damages are not 

compensable by a money damages award. 'A damages remedy is inadequate if it 

would come too late to save [the movant's] business ' Massachusetts Mut. Life Ins. 

Co. V. As^dated Dry Goods Corp., 786 F. Supp. 1403,1415 (N.D. Ind.ig92); f^bbl 

Jacob Joseph School v. Prownce ofli^endoza, 342 F. Supp. 2d 124,126 (E.D.N.Y. 

2004)Cinjunctive relief may be granted where... liie movant shows that tiie loss would 

force him into bankmptcy '). 

Finally, NS's election to disregard this Court's mling is sufficient reason to enjoin 

it from Imposing a demunage deposit. "Altiiough the need to prevent irreparable injury 

to a party is an important factor... tiie most compelling reason to grant this request is 

tiie need to prevent the judiciat process from being rendered fiitlie by [the non-movant's] 

action or refusal to act." Puerto Rico Consenmtion Foundation v. Larson, 797 F. Supp. 

1066,1070 (D. Puerto Rico 1992)(intemal quotations omitted). "It is beyond question 

13 



that obedience to Judicial orders is an important public policy." W.R. Grace & Co. v. 

Local Union 759, Int'l Union of tiie United Rubber, Co/:f(, Linoleum & Plastic Wodcers, 

461 U.S. 757,766,103 S. Ct 2177.2183,76 L Ed. 2d 298 (1983). This sanctity 

expresses iteelf in many fonns, most strikingly in the collateral order doctrine, which 

requires a party subject to a court order to comply with it, pending further review, even if 

the order arguably violates important constitutional rights." Citizens Concerned About 

OurChildren v. SchoolBd. of Broward County, Fla., 193 F.3d 1285,1292 (11* Cir. 

1999). 

III. The hardship suffered by Savannah Re-Load far outweighs 

any hardship to Norfolk Southem. 

NS will suffer no harm should it deliver freight to Savannah Re-Load's facility 

witiiout imposing a demunage deposit. NS Imposes tills demunage deposit to ensure 

that demurrage is paid. However, NS can collect demurrage from oUier sources. NS 

can seek demun'age from the frelght^s consignor, tiie actual consignee, or the shipper 

who contaracte wtth NS to deliver the freight. Illinois Cent. R. Co. v. Soutii Tec 

Development Warehouse, Inc., 337 F.3d 813,820 (7*̂  Cir. 2003). Given these options, 

there is no risk that demunrage—if it accmes—will go unpaid. Moreover, NS is now 

aware tiiat Savannah Re-Lx>ad Is never the consignee for freight delivered to ite facility; 

ft can therefore take tiie appropriate steps to collect demurrage from tiie proper party. 

Finally, even if NS finds it more difficult to collect demurrage once the deposit is 

lifted, this inconvenience is a minor hanlship relative to the severe, devastating hardship 

it seeks to inflict upon Savannah Re-Load. 

14 



iv. The Injunction wiii not be adverse to the public Interest 

Given the important public policy favoring obedience and adherence to judicial 

rulings. W.R Grace & Co, supra, the public interest is best sen/ed by compelling NS to 

comply with this Court's mlings and enjoining it from imposing a demurrage deposit 

upon Savannah Re-Load. Such an injunctton would also have the effect of ensuring 

ftjture compliance witii federal mles of civil and appellate procedure governing 

Judgmente and stays therefrom. 

D. This Court should award attomev's fees. 

This Court has the inherent power to award attome/s fees if a party or attorney 

aced '1n bad faith, vexatiously, wantonly, or for oppressive reasons." Rotiienberg v. 

Security Management Conpany, 736 F.2d 1470,1471 (11th Cir. 1984). "The Inquiry 

will focus primarily on the conduct and motive of a party, rather than on the validity of 

the case." Id. "The bad faith exception to the American Rule is not limited to suite that 

are filed in bad faltii. The exception also encompasses bad faitti acte preceding and 

during litigation." Kreagerv. Solomon & Flanagan, P.A., 775 F.2d 1541,1543 (l l t t i Cir. 

1985). The Court is also empowered to assess attorney's fees for tiie willful 

disobedience of a court order. Id. 

Norfolk Southern has reinstated a demurrage deposit on all rail freight sent to 

Savannah Re-Load's facility in bad faitii and forced Savannah Re-Load to fUe this 

motion seeking enforcement of this Court's summary judgment order. It made no effort 

to seek a stey of this Courii's order and similariy made no eflbrt to provide any legal 

justification to Savannah Re-Load for ite actions. (Exhibit C-6). NS's bad faith Is also 

evidenced by ite msh to reinstate the demurrage deposit despite refusing to refLind 

15 



Savannah Re-load's $55,000 settlement payment. When Savannah Re-Load 

atismpted to discuss the matter with i t NS refused, Instead unilaterally executed an 

indemnity agreement which provided little protection. Therefore, Savannah Re-Load 

requeste this Court award atiomey's fees for having to bring this matter before the 

Court. 

This le * ' day of March, 2009. 

Is l Jason C. Pedigo 
Jason C. Pedigo 
Georgia Bar No. 140989 
Eliis, Painter, Ratten^e & Adams LLP 
Post Office Box 9946 
Savannah, Georgia 31412 
Telephone: (912) 233-9700 
Email: jpediqo@epra-Iaw.com 
Attorneys for Detendant 
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Georgia Bar No. 140989 
Ellis, Painter, Rattenee & Adams LLP 
Post Office Box 9946 
Savannah, Georgia 31412 
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Attorneys for Defendant 
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EXHIBIT A 



STATE OF GEORGIA ) 

COUNTY OF CHATHAM ) 

AFFIDAVIT 

PERSONALLY appeared before the undersigned officer duly autiiorized to 

administer oaths, WILLIAM GROVES, who, upon first being duly sworn on oatii, deposes 

and states as follows: 

"I am over the age of 18, competent to testify on my own behalf, and the following 

is based upon my personal kno>Â edge. 

i have operated Brampton Enterprises, LLC's (hereinafter "Savannah Re-Load') 

business operations conducted under the registered trade name of 'Savannah Re-Load' 
I 

since 2006. Savannah Re-Load is a warehouseman whose business consisfe, in part, of 

unloading freight delivered to Ite taciiity and "reloading" it for export tiirough tiie Georgia 

Ports Authority. I estimate tiiat appro)dmately 30%-35% of Savannah Re-Load's revenue 

comes from unloading and reloading rail freight 

Norfolk Soutiiem Railway Company (hereinafter "Norfolk Southem") is tiie only rail 

earner which services Savannah Re-Load's facility. All rail freight sent to Savannah Re-

Load's faciltty is therefore delivered by Norfolk Southem. As a result, when Noribik 

Soutiiern refuses to deliver freight to Savannah Re-Load's taciiity. Savannah Re-Load has 

no altematlve means to have rail freight delivered to its facility. 

Norfolk Southem has provided me witii a tariff provision, Norfolk Soutiiern 8002-A, 

which penults it to impose a deposit requirement upon customers who owe it demunage. 

Based upon my experience with this tariff, Nod'olk Southern will Infonn Savannah Re-Load 

that a rail car has an îved for delivery but will not deliver the car unless Savannah Re-Load 

first pays a demunBge deposit in an amount calculated by Norfolk Southem. This 



demun'age deposit is non-transferrable between cars, so Savannah Re-Load must pay a 

new deposit for each car tiiat arrives. Savannah Re-Load has paid tiie deposit several 

times and each time it has taken Norfolk Soutiiem between 36 and 81 days to return the 

deposit after the rail car was returned to Norfolk Soutiiem. 

Savannah Re-Load's taciiity can handle five rail cars at any one time. Norfolk 

Soutiiem's demunage deposit for Savannah Re-Load is $1,200 per rail car. Pursuant to 

this demunrage deposit, if Savannah Re-Load were operating at full capacity, it would be. 

required to pay $6,000 per day for 36-81 days before it began receiving a refund of ite 

deposit. Under tills scenario, Savannah Re-Load would have between $216,000 and 

$486,000 deposited wVn Norfolk Southern at any one time in order to receive rail service. 

During tiie time period Norfolk Soutiiem claims tiiat Savannah Re-Load incurred 

demurrage, Savannah Re-Load typically unloaded five rail cars per day. 

in 2007, Norfolk Southern began sending monthly demunage bills to Savannah Re-

Load. Norfolk Southern downward revised each of these monthly invoices at least once 

after Savannah Re-Load continuously pointed out errors in them. After It filed suit, Noriblk 

Soutiiern furttier reduced ite demurrage demand fi'om $133,000.00 to $70,680.00. i 

learned that this last reduction was based upon the fact that Norfolk Soutiiern was 

claiming demurrage for freight where Savannah Re-Load was not named as consignee. 

Nori'olk Southem imposed this demuntige deposit prior to initiating this lawsuit. 

That demurrage deposit remained in place until the parties entered into a Conditional 

Settlement Agreement and Release (hereinafter referred to as "Settlement Agreemenf) 

Savannah Re-Load did not have $216,000 to 486,000 to "deposit" witii Norfolk Southern 

and was therefore forced to cease warehousing rail freight. This inability to receive rail 
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freight caused Savannah Re-ijoad's revenues to drop sharply and mptured Ite business 

relationship with Galaxy Forwarding, the fi^ight fonvanjing company which sent all rail 

freight to Savannah Re-Load's facility at the time the demurrage deposit was imposed. 

Savannah Re-Load has not been able to restore ite business relationship with Galaxy 

Fonvardlng. 

Following the disti'ict court's grant of Savannah Re-Load's motion for summary 

judgment, Norfolk Soutiiem refused to lift the deposit. However, in light of tiie upcoming 

mediation required by tiie United Stete Court of Appeals for the Eleventh Circuit, 

Savannah Re-Load elected to refrain from filing any motion related to this matter in an 

effort to foster an atmosphere conducive to settlement. 

At mediation, tiie parties were able to reach a conditional compromise and later 

executed a Conditional Settlement /Agreement and Release. A true and conect copy of 

this document is attached as Exhibit A-2 to my affidavit. Pursuant to this settlement 

agreement, Savannah Re-Load delivered a $55,000 cashier's check to Nori'oik Southem 

and, in exchange, Norfolk Soutiiem waived the demun'age deposit. Because tiie check 

was a cashier's check, the bank debited $55,000 from the account from which it was 

drawn issuing the check. 

I later learned that Norfolk Southem had misplaced the cashier's check I delivered 

to them. I Inquired into having the bank issue a replacement check. However, because 

the check was a cashier's check, the funds of which were guaranteed to be available by 

the bank, the issuing bank refused to "stop payment,' re-Issue It, or refund tiie money 

unless I agreed to personally indemnify the bank in the event the check was negotiated by 

anyone. 
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On March 4,2009, without any notice to me, Norfolk Southem unilaterally 

reinstated the demunage deposit against Savannah Re-Load under tiie same terms and 

condition as before tills lawsuit wa^ initiated. Exhibit "A -1 ' to my affidavit is a true and 

correct copy of the letter I received from Norfolk Soutiiem on March 4,2009. 

Norfolk Southem has refused to refund the $55,000 settiement payment 

Savannah Re-Load has not been invoiced for any "new" demunage that might have 

accmed since this lawsuit began and Norfolk Soutiiern has not informed me that any 

"new" demunage has accrued. Similariy, Noriblk Southem has not invoiced me for any 

storage or accessorial charges nor informed me that any have accmed. 

Given the present state of the economy, the volume of freight being exported 

tiirough tiie Georgia Ports Autiiority has dramatically declined. Nevertiieless, one 

company, Roxcel Corporation, has informed rrie it will begin using Savannah Re-Load's 

services to "reload" freight for export. Roxcel Corporation has informed Savannah Re-

Load that shlpmente of fifeight destined for Savannah Re-Load's facility will begin on or 

about Monday, March 15,2009. Based upon Savannah Re-Load's past experience with 

freight shipments, I expect this freight to arrive approximately seven to fourteen days later. 

When it arrives, if tiie deposit is in place, Noriblk Southern will reftise to deliver It unless 

Savannah Re-Load pays a deposit it cannot afford. This action will harm Savannah Re-

Load's business relationship vtrith Roxcel Corporation, likely causing it to discontinue using 

Savannah Re-Load's senrices. 

Savannah Re-Load cannot afford to pay $1,200 per rail car, per day when it may 

not receive a refund for 36-81 days, especially as Norfolk Southem has kept Savannah 

Re-Load's $55,000 settiement payment The demurrage deposit will severely hamn, if not 
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desti'oy, Savannah Re-Load's business relationship with Roxcel Corporation. Additionally, 

Norfolk Southem's demunrage deposit prevente Savannah Re-Load from carrying on a 

primary business operation. Witiiout rail service Savannah Re-Load wiii be unable to 

generate sufficient revenue to survive, ff tiie deposit is not lifted, Savannah Re-Load will 

be unable to continue as a viable entity and will be forced to go out of business. Several 

membere of Brampton Enterprises, LLC have personally guaranteed company debt In 

the event Savannah Re-Load goes out of business and is unable to sen/ice ite debt, tiiey' 

may be called upon to personally satisfy these obligations." 

Sworn to and subscribed before me 
this,_ii^_!_±.d^iye«JVIarch, 2009. 

Not&ryPubii 

My commission expires: n / S A ? 
(NOTARIAL SEAL) ^ 

4392ITV1 
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riHK 194 acsat v o ' i i I-K rura-uhas ;auuiHti<N 9<nftMl<4bbl lU ^ X W A « o a 9 9 b v.m./vd. 

Norfolk Southem Coiponibn 
Treasury Dopotmani 
11QFranMinRaei4.S.E. 
FtoBnoks. VlrQliilv2404Z.OD37 
F n e $4iV9B1-4661 

64WB1-41B7 

J i i i i yK .aubWt 
AulMiniTtWBimnCndft Managv 
64l»»V<fl63 
J(idyjiiblUM8<ucQipxani 

MBn!h4,2009 

John W. Brown 
Asrisam OTBdll Manaoer 
MtVB81-4eS4 
Jalw.bfMneruicwp«9in 

DanisB B. ScDtt 
CndRAiWyH 
34IWai-«8M 

FAX:(912)9€5'605ri 

IMU*. Bilfy Groves 
Ssvannali Mesd 
139 Bniiaptoa Read 
Garden diy,GA 31408 

DearMr. Grove*: 

A cash pqminit or certified cbBdc ID Qie wnount of 9120IM)0 is new required firom 
Savaannii Reload fisr each einpfy ordered in to loadf avcb load recrtved for dellyeiy, and 
each stop-eflrsldiiment 

ThiB reqvirement b covered by Item 6160; NS Frnglit Tkriff B0Q2-A (eopy attached). 

I 
"l DBS/aldt 

At tacbnat 

Cc:Tr«yTldgpen 

Sinc«nl|y, 

BiseBi. Scott 
CroditAna^t 

OperatlOB 3ul»ldlaty: N B I M I SgidMn Rajlwvy Company 
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S E C T I O N 6 
HVLZS AND CBASCEfi P 0 & MIBCELLATTEOUS SERVICES 

TrSMfilSO 

SECimrrYierCiSITSFOR1>XyMENTPF1>EMintlUCE5T0RA(aCAra) OTOERACCESSORIia. 
CBARCXS 

|A) A sniri^dqiuhMitiaiRpiymmDfaqydeimuns^ •">(>£• * ' ' ' * ' ' ' * ' * ' B B * ^ ^ 
• be rtnpiiicd finn «veiy euBomsr wbR 

U b i K t n Ihe nliiMd'fflisdlt list ami ^ 

3 i . Faiii n W denuiBBB, aonge and BdiBUBSsotiiil d n r ^ sftcr^edfie wriocfl denaBd isicRiiisJD ihii BiirT 
pnTf tfion. 

(B1 t h e dqsuii n u n be piU in euh. emified diEek. twMer'.F ebeeic arnency Didtr M b R iiQ* (Rigbt car ic deilvertd 
w aK:)i.BU3aniiBr ftr.loidin) at mduiiing. A deposli on ow unit DTeqiiipnxiii will am be Witfcrable lo inaihcr. 

(C) TliB dcfnrti liar m A o r linll bt in dw mlnfangm Bnuimt off I M.00 or up t» the maxfamim mDwii of i a m m ^ ' 
n o n p m l mbo-BEceupiiil cfaUfES itaai aecniEd on aqy gna car durins tlw prBBBdlOB 13 nwBitas. 

(P) Kowovar, in ihe » c gfa Pivtamu-nEaivint mnlilyie EBIX fvr ioadirc or iinliwGiiE. die u n i amoun requiitd t» bt 
dBpndiEd shll Mr exceed the hUlier BFihelbnBiviiip two iMiBben: 

I. SUMtM or 

2J ibanniBmafeslBitatpiadiudenuinge.snr^Bpdiitha'McessHUelhugEtaEmicdby 
SJTTJUO.' 

(Ej T t c d ^ a w C T f a w f a r i r i t t e p j y m a w l a i b a w r o B v e d f c r t o P B w p ^ a f l t a p a i J 
. ra.ibBeaR9PBnifiPB*qui|maB^ADiddauthBiiaqies taw beta l i ibninlTliBsanpii iart^^ 

benadeindienmwndiBdiepiBBedaatiBaiedlqrilieiaUnipA ITiiDfeSBidmqnsrtiBRnivBd^diu 
dnipaicii qfltewilfafai lldny (SD) dais liter Ita eqiiipnw H lelBRNd, l i w n l ^ ^ 
d9«sli w Ae Buinaar a t e deduslht a w UBr>M daomnEB, f i D n ^ n d MliB acBenad^ 

,(19 DcpailBwiUiuibBBerbenqiiiiedifterriiecguuiwjIllli^ 

I. IiplandDiillRwtnMd)icnditG»t.ar 
I 1 • . . . 

' 2. Ibipaida]IflnBaiidb«i3Bmnn(t.i»nteiiidoibBraeaB»oriilehBcei.nidbufha 
sfii^BinB vf d a niliBidb credit effiea iha I taM danuRsB^ (uin0e iiid other vtnamial ( t e 

- ' wbhtadu—" ' - • 

ISSUED FEBRUARY 1.3000 -"EJTECnVE MARCHI.ZOQD. 

. . ISSUEDBY 
J. H. HvildI«tgn.MBiB>Ber-Prieins5crvieu 
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EXHIBIT A-2 



CXlNDmONAL SETTLEMENT AGREEMENT AND MSLEASE 

It is haretqr agreed by and betweeaNorfolk Son&em Railway Cunpany ("NS") and 

Bramptoo Botarprises, LLC d/b/a SavBDiiah Reload ("Savannah"] as follows: 

WHEREAS, NS filed an Amended Complaint against Savannah whh the U.S. DiBtricC 

Court fiv the Southem District of Georgia, Savannah Dhrlsioa, Case Mo. CV407-15S, seeking 

to recover S70,680.00 in outstanding demunage chaige^ 

WHEREAS, Savannah filed an Answer to the eforemeotlooed Atneiykd CoD^Iaiiit 

denying all UabilJty, and subseciuently bofli parties filed separate Motions fbr Summaty 

Jtodgmeat wift die Cour^ 

WHEREAS, Qa U.S. Disfriat Court filed an Order on September 1S, 2008 grandng 

Savannah's Motion fbr Summaiy Judgment and denying NS' Motion fiu Summaiy Judgment; 

WHEREAS, NS dieraafker filed aNotice of Appeal io the U.8. Court of Appeals fat 

d ie l l^Ci ioui^al id 

WHEREAS, dig parties lunw now agteed to a couprunJse settlement, ihe temis of 

which are eonditiaiied entiiely upon the approval of ifas courts as set ont below, and the parties 

will proceed as follows: 

1. The parties will file a Joint Motion pursuant to Federal Civil Rule 60(b} whh 

fl)0 U.S. District Court fbr the ^ u d u r n District of Oeorgifl, Savanoab Division, hi which the 

parties will aslc the U.S. Distriot Court to certify diat, upon remand by the U.S. Court of 

Appeak for tiie U l h Circuit the U.S. District Court will grant die parties' Jomt Motion 

pursuant to Federal Civil Rule W(b), will vacate die Order and Summary Judgment entered on 

Sqxtemher 15,2008, and declare it non-precedentiaL The parties will also file a Joint Motion to 

Stay the Appeal with the U.S, Courtof Appeals for the UfhChcuit 



\ 

2. Should Savannah be named as conslgoee on bilk ofladiag, electronic or otherwise, 

it shall be subject to accruiog demunage In socordanoe with, and if M I e for the same under, the 

NS taiiffand applicable law. 

3 . (a) Ihe paities shall file tiie motions called for ta pangrqiha I and 3(b) as 

quiddy as practicable. 

(b) Upon wiitteaceitifieBtlonbBhig issued l)y'lfaeU.S. District Gonrt as set out 

in paragraph 1, supra, the parties will file a Joint Miotion with the D.S. Court of Appeals for Ihe 

lltfa Chcait to remand the case to the U.S, District Court for a^udieation of the parties' Joint 

Motion punuant to Federal Civil Rule 60(b), as deaciibed in paragraph 1. 

(o) Following remand, and the U.S. District Court having granted die parties 

Jobit Motion pursuant to Federal Civil Rule 60(bX as described in paragraph 1, Ifaen wiflun 

twen^ days diereafbr, NS and Savannah will execute and file widi file U.S. District Court a 

stipulation of diamlssal widi pr^udlce of all dslms pled hi fte lawsuit^ and NS shall relaass 

Savannah of and from all liability fat flie olaims asserted m die lawsuit 

(d) Savannah sfaaii send payment in die amount of SSS,000.00 to NS via 

ovBimght deliveiy on December 12,2008 in settiement of the claims pled hi the Complamt Upon 

receipt of such fhnds, NS will immediately waive its current practice of lequirmg Savannah to 

pay a demurrage deposit for rail oars. The aforemantioned waiver is not permanent however, and 

may be reinstated should Savannah fidl to pay whatever demnnage obligations it may incur and 

owe to NS. If the parties become obligated to do the necessaiy to rrinstate the status qno as provided 

î  In item 4 belowa NS will immediately reiftind said $55,000.00 to Savannah and may re-lnqiose the 

I demutraga deposit on any rail cars which have not yet departed for Savannah's faciliQr. 

(e) NS will make 8 representativB available withui 7 d ^ of receipt of such 

flindi to discuss demurrage and a mutually acceptable fiamewoiric whhhi which die parties rna^ 

* opente in order to avoid fiitnie demunrage disputes. 



4, ShnddfbeU.&Dt8iilotCoBrtorU&ConrtafAppedtfoti]eEIewafliC3iBidt 

vaflae to appsow or gnnt sqy of fliB pariiaB'Joint iBOtiaaB or inq[BBBiâ  as set foib abvn^ 

dioidddn partiei Ihtl to eanqpity'idfliai^ of fitoieag&enenti setforA bparagiBph 3 abovai 

fhentUaAgrenaeutdsansotiaiiatioallybeoOBBXiBllsndVBiditodfhepudBBwtlldodie ' 

seoesta^ to leiaalatedMstuai quo luidpneeedwibfhe appeal now paadrngbefiin fin US . 

CoBitofAiipealatbrdiell^CReoit. Apar^eaanottwafaiatBwnaderddsCoiiditloiiil 

SetflanntAgnanBDt and Reiaaienuill and void baiodapoa its own b n a d t 

5. IJdsagnenuntca&eotylemDdifiedhiwiilhigbytiiBpardaSfandiBhrtBidedto 

be a BoojuondiB wiftoBtpHfjadioatD ihs ri((iia, d i t o , and datosesof eltherpaity, 

IiDtBndia8tobeleei]lybona4,Q»aiideraigaediireBnt]u»iaedtQesMiiiafhIsAgtse^ 

OB behalf ofthdrnq^ecdvepriDoiinl pattiBs. 

aWBBHALF OF BRAMPTON 
ENItiR]nUBBS,LLC 

Br. 
PriiitMMia!t>>:|lu*> S. i? . gf»i*r, 

ONBEHALFbFl 
SOOTHBSN RAILWAY 

Byf 

Print mmeijiULbi 

D«te i i / j i / . ^ « ^ ^ A ) ( » a 

i f i i i n r " \ 
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W 

OaClNALrAGE55 

SECTION 6 
RULES AND CBASGES FOR M I 6 C E L L A N E 0 D S SERVICES 

xrsMtxta 

SECUMTyDErt^STrstORrXYMENTPFDEMTntRAGESTORAGEANP OTBERACCESSOUAI. 
CEIARCE5 

(A) Asaa({9dBpDdTlobiRnpiyBiemDfanydBniuixage,iurq9»udadiBraeGesBaii^ 
• b« rfeqiiiiEd fieni eyeiy cuBonKr wht: 

I. IcnBiOB'tteaIlm»nceniiltlt«<]ii , 

3 . . Fails to pay iaaansffi. dnnse and odiBruosuarial cbirfes sf ter t j^f ic wriccn demiiid Kfemnsio tins wilT 

Jr • • • 
(Bl ^ ) M d^pDth nnia tepBid in caih. eenllied diEEfc. t»hleA ebeek eritiBiKy aider bsibit BIQ* fleigki cw ic deiiverad 

10 awh.PnraniBr iar,loadiiii nr nniudbit. A depedr en BW unit of eqpipiueqi wi]l nm be Dmilenbfe is uathcr.. 

I CI The dc^tlt Ibr aaeh ssr sliiil be In the mlnlinam aniMiiit Dr5]96.D0 v Op tb fbe mcdmun imnant «f daRiwrege, 
aiomge and Bber aEeeugriii s l n ^ dBi aeenad an HQP Ban <aur diirias ̂  pneadlDg l a mandu. 

n?) Hpwewr, ii|ibeBUBDraBiutiin«nBBiviivmBlii)decsnr9rioBdiievuiilaadii«,ilttis«l8fflDiuKr8qu^ 
depadted daJI iiM exceed tbe Mjber of die ibllDWliip itvD mnihRS; 

1. S2J1D.D0 BT 

Jl ibsaiiiBiimDrexlBciB|pasdiUdeinuni^,stoi;(eiadDihvaeeessoriBlriiBi:pSKaiiB4byi!becuaDinerehtt 

(Ei Ttedepest will 6eRSudedafterfi)mBKhHbe()iR8(yBdiardBiiaBnBa^iiBnp sad onieranEBDilRle^^ 
op.ihe eniRivindiDB oqiiipiiiBiî  Aaotd suafa d n ^ e a tave bees leimiBdL Tba MEiiati^ 
bcigideiBdniqiBnR'BiidtedieDfllcedesliBaiBdbgrtetalliBad. IfBoidudieqiiStisneeivBdbylfast 
dnijpnied otnaa \ r i t l ^ lUny (?B) dQS aflET'dK eqidpnitw b letaved, the ivBcpad <nB t ^ 
depBA ip lb* BBdetner otbff dBdiiBibf a iv uopiU dnampe^ stBn^.and athar BBssBiBital ebiripv OB ifa^ 

[F) D:paita«4UitDlDtiBarbeietubdliAfer(faec»iPaRia'2|I|t(ti 

I , liplmloadie»lniBd^EiadiclBt.ar • • ' 

2. BBpaidaOensaBdbedBidiBnBC.Ronvcindeifaa'asBeBniBlehsq^andbaiiivenaBiiaaBentlitB 
, sni^etionofdiciaiiiaad!* etedliaffiee that tinaedcniURapkStBngB and oibcraBaicorialfiiptBBfw^ 

. w t ^ . t h a e n d b period. 

ISSUED FEBRUARY I. :00D ''HTECnVE MARCH 1.2000 

, . ISSUED BY 
X Ti> Huddledon. Mu»Ber-?rieinB5ErriB« 

NORFOLK SOUTHERN RAILWAY COMPATrt-. 110 Fnnfclin Road, S.-E. Raanske, VA 240«-0D« 
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EXHIBIT "C 



STATE OF GEORGIA ) 

COUNTY OF CHATHAM ) 

AFFIDAVIT 

PERSONAIJ.Y appearBd isefbre tiie undersigned officer duly autiiorized to 

administer oaths, JASON PEDIGO, who, upon first being duly sworn on oath, deposes 

and states as follows: 

"I am over the age of 18, competent to testify on my own behalf, and the following 

is based upon my personal knowledge. 

Exhibit C-1 to my affidavit is an accurate copy of a letter I setYt to Paul Keenan on 

September 19,2008. 

Exhibit C-2 to my affidavit is an accurate copy of a letter I received firom Paul 

Keenan on September 23,2008. 

Exhibit C-3 to my affidavit is an accurate copy of the email I received from 

Varghese Kurian, an attorney with Keenan, Cohen, and Howard, P.C., on January 29, 

2009. 

Exhibit C-4 to my affidavit is an accurate copy of a letter i received from Paul 

Keenan on Uardh 5,2009. 

Exhibit C-5 to my affidavit is an accurate copy of a letter I sent to Paul Keenan on 

l\̂ arch 5,2009. 

Exhibit C-6 to my affidavit Is an accurate copy of a letter I received firom Paul 

Keenan on l\4arch 6,2009. 

Exhibit C-7 to my affidavit is an accurate copy of a letter I received from Charles 

Howard on March 13,2009." 



Sworn i 
this 

i d subscribed before me 

Notary Public 

My commission expires: 
(NOTARIAL SEAL) 

JA 
^g£n 

EDIGO 

439339V1 
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EXHIBIT C-1 



V 

ELLIS, PAINTER, RATTERREE fit ADAMS LLP. 

J. WILEY ELLIS (OA a NC) 
PAUL W.-'PAINTER, JR. 
R. CLAY RATTERRBE |OA & CO] 
DAVID W. ADAMS 
SARAH B. AKINS 
JAMBS K. AUSTIN 
TRACY C. O'CONNELL (GA & TX) 
UAURY BOWEN ROTHSCHILD 
DREW K. STUTZMAN 
ROBERT S. D. PACE 
JASON C. PEDIGO 
DANIBL C. JENKINS 
J . PATRICK CONNELL 
QUENTIN L. MARLIN 

ATTORNEYS AT LAW 

POST OFFICE BOX ta46 
SAVANNAH, 6E0RGIA 3t412-D14B 

TELEPHONE (Bia) 233-B700 
FACSIMILE (112) SSS-SIBI 

September 19,2008 

OFFICES: 
TENTH FLOOR 

2 EAST BRYAN STREET 
SAVANNAH, GEORGIA SUDI-ISOB 

OF COUNSEL! 
KIHBERLV COFER HARRIS 

JASON C. PEDIGO 
•12.ZS1.8TZ* 

Ia*dlBee»pra-liw.60iii 

VIA FACSIMJLE NO. 215-609-1117 

Paul D. Keenan, Esq. 
Keenan Cohen & Howard P.C. 
One Pitcairn Place 
Suite 2400 
165 Township Une Road 
Jenicintown, Pennsylvania 19046 

RE: Norfoll̂  Southern/Brampton Enteiprises 

Dear Paul: 

Thanlf you fbr your email dated September 16,2008. 

At this point the Court has ruled that Brampton Enterprises is not liable for any 
demurrage that may have accrued. In light of that Oixler, there is no basis tor Norfolî  
Southem to continue to require a deposit pursuant to NS 8002A, item 6160. Therefore, I 
request that you confirm that Norfolk Southem has lifted its demurrage deposit 
requirement and Is ready to resume rail car deliveries to Brampton Enterprises. If 
Norfolk Southem continues to impose a demun'age deposit or any other restriction, 
please provide me with the legal justification for this position. 

if you have any questions, please feel free to give me a call. 

I remain, 

Very truly yours, 

JCP/kdr 

cc: Benjamin Perkins, Esq. (via facsimile) 
Mr. Billy Groves (via regular mall) 

410S4S\n 
005376-000001 



EXHIBIT C-2 



PiOLDiiaauii 
taUBTXilUixiftttfnaa 
nmuKSnaBHaauiEr 

LAWOFnCES 

KEENAN COHEN & HOWARD P.C. 

ONEPrrCAIBHrLACB 
SUITE 1400 
>6s TOWNSHff UNB KOAO 
JENKINTOWN, PA 19046 

ffAX)»9-tio9-in7 

September 23,2008 

V I A B-MACL AND U.S. M A I L 

Jason C. Pedigo, Esquiie 
Ellis. Painter, Ratterree & Adams, LLP 
2 East B i y a n Stieet, 10*^ F l o w 
P.O. Box 9946 
Savannah, Q A 31412 

R e : Norfolk Soothen i Railway Co. v . B r a m p t o n Enterpr ises 
U.S . Conr t of Appeals for the 1 1 ' ' Circui t 
O u r POe No . 4613-159 

Dear Jason: 

Thank you for your lettor of September 19,2008. 

Your client 's request to have Norfolk Sout lum lift i ts demurrage deposit requirement 
based u p o n the summaiy judgment ruling of fhe District Court is dedined. A s you know, the 
ruling of fhe District Court is presently unenforceable as die case is u n d a review and now 
pending b ^ r e the U.S. Court (^Appeals for die 11"* G t c u i t Please let m e know i f you have 
any questions. 

Vety truly yours, 

K E E N A N C O H E N & H O W A I U ) P .C. 

ST. ^ ^ 
Paul D. Keenan 

PDKAuns 
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Jason Pedigo 

From: Vaighese M. Kurian [VKurian@fi^ightlaw.net] 

Sent: Thursday, January 29,2009 2:31 PM 

To; Jason Pedigo 

Subject: Savannah Reload 

Jason, 
We received the check from your cUeot to NS. Due to a mailing mishap, vra can not find the cdieck. 

Please ask your client to void the check and issue a new dieck to NS. Thank you. 
Here's the info on the check diat should be voided.Check no. 040302 fiom Coastal Bank, dated 12/12/08 
for $55,000. 
Can you send the new check to my attention at the below address? 
That^ and sorry for the inconvmience, 

Vatgl iese M . Kur ian 

Keenan, Cohen , & Howard P .C. 
One P i tca i rn Place 

Suite 2400 
165 T o ^ m s h i p Line Road 
Jenk in town , P A 19046 
Direct {ai5}6o9-iro8 
Fax{ai5}6o9-ui7 
vlcuTian@&eigkttaw.net 

CONFIDENTIALITY NOTICE: This e-mail message and attachments hereto may contain legally privileged and 
confidential infionnation tetanded fiar the exclusive use of die addressee. If yon are not the intended recipient, yon are herel^ 
notified that any viewing, copying, disclosure or distribution of this infbnnatini may be subject to legal restriction or 
sanction. Please notify the sender by e-mail or telephone and delete the original message. 

3/16/2009 
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•rial. J. Lvvi \\:\iim No. 0103 p. 2 
LAW ontcBs 

KEENAN COHEN & HOWARD P,C. 

malLtiiiMitM 

fnBUKgmioKnjiwMT 

ONBHTCillRNnACX 

i6s TOWNSHIP UNC ROAD 
JSNXINTOWH PA 19046 

«i^6e9'nu 
CrAJOnj'foy-iu; 

Manih4.2009 

VIA tr.S. MAIL 

JasOD C. Pedigo, Bsqulre 
Bllis, Pamter, Ratteoree & Adams, LLP 
2 Bast Biyan Street; lO"* Fbor 
P.O.Bax9P46 
Savannah, OA 31401 

Re: Norfolk Soufiitni Railway Co. v.Bnu&ptonEinterprfses 
UJS.D.C.I for fhe Sontbern District of Georgia; No. 4;07-cv-0I5S 
TTJ5. Conrt of Appeals Ibr fhe fieveudi Orcuit, No. 08-1S418-J 
Our Ffle No. 4613-159 . 

Dear Jason: 

Given diat die U.S. District Court haa le&sed to grant die parties' joint motion pursuant 
to Federal Civil Rule 60, die aetdcmoot Bgreoneot between tiie pardes ins beoi nOlUfied, uid flic 
stacoB quo must bs restored. AccoxduiBly, effective imniediatBly, en demunage d ^ s i t 
reqtthvmeats have been rainstaled fbr nilcara placed by Norfblk Southern with Savannah 
Reload. 

. As we have indicBted to you before, Savannah Raload's original dieck £ir $5S,000.00 
has been inadveitaady misplaced or destroyed liy Noi&Ik Southem, and die iasumg bank should 
be notified to stop payment on this ori^nal chei^. 

Verytralyyoun, 

KEENAN COHEN & HOWARD Tf,C, 

Byi ^ ' V J - — W X w - . ^ . ^ 
Paul D. Keenan 

PDK/nms 
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ELLIS, PAINTER., RATTERREB & ADAMS LLP 

J. WILEY ELLIS (GA A NC) 
PAUL W. PAINTER, JR. 
R. CLAV RATTERREE (OA A CO) 
DAVID w. ADAMS 
SARAH B. AKINS 
JAME8 K. AUSTIN 
TRACV C. O'CONNELL {OA • TX) 
MAURY 80WBN ROTHSCHILD 
DREW K. STUTZMAN 
ROBERT 8. D. PACB 
JASON C. p[|piGO 
DANIEL C. JENKINS 
J. PATRICK COHHELL 
QUENTIN L. HARLIH 

ATTORNEYS AT LAW 

POST OFFICE BOX IMS 
SAVANNAH, OBOReiA 114114146 

TELEPHONE (»12) HMTOD 
FACSIMILE OIX) »1-H«1 

Uardn 5,2009 

OFFICEBi 
TENTH FLOOR 

a BAST BRYAN BTRCBT 
SAVANNAH, GEORGIA a U n - M M 

OP COUNSEL: 
KIMBERLY COFBR HARRIS 

MBON e . PEDieO 
ai t .MI. ITK 

JpeillBoQ«prB4iw.eom 

j ; 

VIA FACSIMILE NO. 215-609-1117 

Paul D. Keenan, Esq. 
Keenan Cohen & i^wBrd P.C. 
One Pitcairn Place 
Suite 2400 
165 Townsiiip Line Road 
Jenldntown, Pennsylvania 19046 

RE: 

.'•"'Dear Paul, 

Nodx^k Southem Railway Co. v. Brampton Enterprises 
Southem District of Georgia, Civil Action No. CV407155 
Our File No. 5578-1 

As an initial matter, i note that you do not contend that Federal Ruie of Civil 
Pnocedure 62 pennKs this deposit' Instead, you rely upon the settlement agreement 
The status quo in this case, at the time the settlement agraement was entered into, was 
that an order was in place which held that Brampton Enterprises vras never iiat)[e fbr 
demurrage in the first place. Nevertheless, Norfoli( Southem continued to maintain a 
deposit requirement without obtaining leave of court. The resumption ofthisstahjs quo 
does not penult Norfolk Southem to avoid its obligations under Federal Ruie of Civil 
Procedure 62. Whether you ioolc at Norfbli< Southem's actions now or at the time ihe 
parties executed the settiement agreement, your dient failed to obtain a stay of the 
judgment and that judgment is enforceable. Thus, under ^ther timeline, this deposit is 
Ihvalld. 

Regarding your suggestion that Brampton Enterprises notify the bank to stop 
. payment on the check, i have already i n f o m ^ your Ann that the bank will not issue a 
stop paynnent on a cashiers chedc. Therefore, Brampton Enterprises cannot simply put 
a stop payment on the check and get its money back. The money is gone from 
•Brampton Enterprises' account, ihe check is fully funded, and Norfolk Southerh has i t 
Pursuant fo the settlement agreement, Norfolk Southem must 'refund' fhe money. 
Norfolk Southem can comply with its obligation to refund the money by either retajrning 
the check or paying Brampton Enterprises $55,000. As stated before, we are willing to 
discuss liow to get around this problem with your dient and prefer to negotiate a 



Paul D. Keenan, Esq. 
March 5,2009 
Page 2 

compromise that makes good business sense for both parties. However, i have not 
received any offer or counterproposal from Norfolk Southem. 

This problem arises because of Norfolk Southern's negligence, instead of even 
trying to see if there is a way to resoh^e these Issues in a manner which is satisfactory to 
both parties, Norfolk Southern simply re-Imposes a deposit whteh has no basis under Its 
tariff, fails to comply with the tenms of the settiement agreement, and attempts to leave 
Brampton Enterprises $55,000 poorer. 

Under either the settiemenf agreement or federal law, Norfolk Southern may not 
impose this deposit. We are willing to negotiate in good faith to see if both sides can 
reach an mutually acceptable agreement, it costs Norfolk Southem nothing to similarly 
putfonvard this effort and leave the deposit lifted while the parties do so. Thersfore, i 
ask that Norfolk Southern lift the deposit while the parties try to negotiate a way out of 
this. That would be In both parties best interest, if Norfolk Southem refuses, Iceeps 
what it knows to be an i l l^ai deposit in place, and faOs to reflind Brampton Enterprises 
money, then we will have no choice but to infer that Norfolk Southem does not intend on 
acting in good foith and will proceed accordingly. 

I remain. 

Very truly yours, 

cc: Charies L. Howard, Esq. (via focsimlle) 
Benjamin Perldns, Esq. (via focsimlle) 
Mr. Billy Groves (via email) 
James K. Austin, Esq. (via email) 

^ ^ 
ason C. Pedigo 

437tl77v1 
OOII67S400001 
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i i i a i . u. L\IM3 J . l . ' i i n KO. UIU3 f, I 

luworncss 

KEENAN COHEN & HOWARD P,C. 

f«Vlfi.BBNAII 
DnttcrDuiivj-6eyiiii 
HciBWJSntciAnTUVjUr 

OVlBPITCAntNPLACIK 
SUITE Mvo 
l^jTOWNSKIP UNBROAD 
JENKINTOWN, PA T9«4< 

(9A]0vrSo9-llI7 

March 6,2009 

VIA FACSIMILE ONLY 

Jason C. Pedigo, Esquhre 
Bills, Painter, Ralteneo & Adams, LLP 
2 East Bryan Street, 10* Ploor 
P.O. Box 9946 
Savannah. OA 3I40I 

He; Novfblk Soufhent Railway Co, v. Brampton Eutarprisai 
U.S. Court of Ajppeab fu* dia EUnrcadi Circnit, No. 0S-1S418-J 
Ott>-FiIfNo.46X3-Iffl , 

DearJason: 

In response to youi letta' of March S, 2009,1 bdieve T ondnstand your olient's concern 
with icspoct to die lost cashier's check. The bank will stop paymoit on die cheidc and ivfiind 
youi' client's money, but only on ihe condition that your client exeeuta an xademoiiioatloii Ixmd 
TO indemnify The bank should the oheok be presented by NS for payment So as to properly 
pi-otect your client fxom this exposure, I have enclosed an inde&naificatioA (igroenient executed 
on behalf of Nbxfblk Southoni. favoring yotur clieot, should diis lost diedc ever be presented fitf 
payment by Noi&Ik jlondiem. Aocwdingly, yonr client can now execute die Bank's indemniiy 
form and have payment stopped on Ihe insbnautfint. 

Wf di respeoi to fbe demumge deposit itquhnment which has been reinstated, I am 
exploring die prospect of an escrow anai^ement wtth our dient, and I may be audiorized to 
extead a panposal on this by next week. 

With respect to the variotis legal aî guments raferenoed in your letta; it does not Airthn-
my ciieint's interests to debate these issues or exchange lengdiy position tetters. SufGce to say, 
we do not agree widi die legal positions staled. 

Veiy truly yours, 

KEENAN COHEN & HOWARD P.C. 

By: X j U k ^ , 
Paul D. Keenan 

PDK/nms 
Bnclosnre 



Mar. 6. 2U0» 3 : 1 5 ™ No. 0105 P. 3 

Ja Deoember of 2008, Brenpton Entarpdxes pimboBed a osriilo^s ehsok dsbd December 

12,20as,cJ)adc number 040302, issued I^TteCoaitBl Bank and madepnyablo to Norfolk 

SoutliDin RailioRd. A oopy of this oheofc is athobed lo diii Agrwinenl as Schiblt "A," and ' 

hembiafter isfboed to es the "lost hutiumom.*" 

This lost uulniniBnt was sutoquaidy lendQ'Bd to Norfolk Southem Riulwigr Company, 

but WB8 inadvertenfly lost or destroyed while In the possession of Nbr&tk Soudum Rallvwy 

Company. 

iHfiitmiimnfttlBi) Amtmnmit 

Bo as to allow Bnunpiou BntEiptises CBB-^ to ham lis accoont ccadltad lo die amount of 

this Itnt instniment, Norfblk SoWlien Itallwajf Gongiany does boraby agrae to indflmnlQr and 

hold BB harmlesB fiom and agdiustall olsnns, dBmnod^ actions, losses, damflges, expansw, 

llobilttles. o r payments whk^ BB shall sustain by reason of die lost instnimcDtbiiviRB been 

presented fbr paymsnt by any person Itnldbig any riBH title, or fntarost in it. 

aNBEHAiiP GPiiiom^aoowmn 

RAILWAY COMP,^ 

By. i l j L ^ 
WK S i 



V 

i i i u i . u. t v v / J t 1^1 m NO. UIU3 r, H 

BUM > • ' I 

EXHIBIT A 



EXHIBIT C-7 



cuuOu 
CHAUEtLHOWAU 
DaucrBuuaij-6>9^of 

LAW OFFICES 

KEENAN COHEN & HOWARD ?,C, 

ONE PITCAIRN PLACB 
s u m MOO 
165 TOWNSHIP LINE ROAD 
JENKIWTOWN, PA 19046 

(PAX>a<S'6ej-lU7 

Maicb 13,2009 

VIA FACSIMILE 

Jason C. Pedigo, Esquire. 
Ellis, Fainter, Rattenee & Adams, LLP 
2 East Biyan Street, 10''' Floor 
P.O. Box 9946 
Savannali, GA 31401 

Re: 

Dear Jason; 

NoifoUc Southern Railway Co. v. Brampton Enterprises 
U.S,D.C, for the Southem District of Georgia; No. 4;07-cv-01SS 
Our File No. 4613-159 

We have reviewed your response to Noi'fblk Southern's executed indemnification and 
escrow agreements. Wo trust that your client has been flilty advised of Noifoik Southem's 
position widi regard to both issues. Norfolk Soudiem is certainly aware of Brampton's position 
and will proceed accordingly, 

CLH:crag 

Very truly yours, 

KEENAN COSEUvA HOWARD P.C. 



A-12 



U.S D I S T R I C T cauR.T 
IN THB UNITED STATES DISTRICT COURT FOR Â- "̂  i.H DIV. 

THE SOUTHERN DISTRICT OF GEORGIA yigmtno tfi au 
SAVANNAH DIVISION {WSmlR 13 PN 3̂  I? 

NORFOLK SOUTHERN RAILWAY 
COMPANY, 

Plaintiff, 

BRAMPTON ENTERPRISES, LLC 
d / b / a SAVANNAH RE-LOAD, • 

D e f e n d a n t . 

CLERK. 
SOvOIST.OFGA; 

CASE NO. CV407-155 

O R D E R 

Before the Court is a Motion for Expedited Briefing 

Schedule by Defendant Brampton Enterprises, LLC d/b/a 

Savannah . Re-Load ("Savannah Re-Load") . (Doc. 86.) After 

careful consideration. Defendant's Motion is GRANTED IN 

PART. Plaintiff must file a response to Defendant's Motion 

to Enforce Judgment (Doc. B5) by March 30, 2009.^ 

In its September 15, 2008 Order, this Court granted 

Defendant's Motion for Summary Judgment and held that it 

was not liable to Plaintiff for demurrage fees. (Doc. 29.) 

That Order resolved a dispute between one plaintiff and one 

defendant, and was based on facts specific to the 

controversy. The Court's Order 'has no effect on 

Plaintiff's contractual relations with its other customers. 

^ Defendant requested that Plaintiff's response be filed on 
or before March 23, 2009. 



According to Defendant, Plaintiff has decided to 

ignore this Court's Order while the case is on appeal, 

treating the unpaid demurrage fees as a debt owed by 

Defendant. The terms of their contractual agreement allow 

Plaintiff to charge a $1,200 per day, per railcar deposit 

when a customer owes it demurrage fees. These deposits may 

prevent Defendant from warehousing freight in Savannah and 

result in significant loss of business. 

While the Court expresses no opinion as to the merits 

of Defendant's Motion to Enforce Judgment, Plaintiff's 

failure to recognize this Court's Order exposes it to 

significant risks. This Court will not hesitate to 

exercise its jurisdiction to preserve the status quo while 

this case is pending on appeal. See Farmhand, Inc. v. Anel 

Enq'g Indus., Inc., 693 F.2d 1140, 1145-46 (5th Cir. 1982) 

(recognizing the continuing jurisdiction of the district 

court in support of its judgment). If Plaintiff chooses 

not to respect this Court's authority, the Court has ample 

resources from which to draw upon, such as awards of 

attorney's fees and other more severe sanctions. In 

addition. Plaintiff later may find itself liable to 

Defendant for business losses incurred when it turned a 

blind eye to this Court's Order. While these are decisions 

for another day. Plaintiff should strongly consider the 



potential pitfalls created by brushing aside an order of 

the Court. 

After careful consideration,- Defendant's Motion is 

GRANTED IN PART. Plaintiff must file a response to 

Defendant's Motion to Enforce Judgmerit by March 30, 2009. 

SO ORDERED this Z ^ — day of March, 2009. 

WILLIAM T. MOORE, JR., C*fEF JUDGE 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF GEORGIA 
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DltCCT DIAL 7 l ^ £ o « ' l i n 
P KetNAN(8FItEI0HTIAW.HEr 

LAW OFFICES 

KEENAN COHEN & HOWARD P.C. 

ONE?rrCAraN?LACE 
surrE24oo 
i6$ TOWNSHIP LINE ROAD 
JENKINTTOWN, PA 19046 

xi;-6o9-'nio 
(FAX)ai5-6o9-ni7 

March 20.2009 

VIA FACSIMILE AND U.S. MAIL 

Jason C. Pedigo, Esquire 
Ellis, Painter, Raitw^e & Adams, LLP 
2 East Bryan Street. 10'" Floor 
P.O. Box 9946 
Savannah. GA 31401 

Re: Norfolk Southerti Railway Co. v. Brampton Enterprises 
U.S.D.C., for the Southern District of Georgia; No. 4:07-cv-015S 
U.S. Court of Appeals for tliie Eleventh Circuit, No. 08>'15418-J 
OurFileNo.4613-IS9 

Dear Mr. Pedigo: 

Please be advised that Norfolk Southem has reviewed your client's account and 
dcteiTnined that Brampton Enterprises does not presentiy owe demurrage charges, other than 
(hose charges which are at issue in the above-referenced litigation. Accordingly, Noifolk 
Southem has lifted the demumge deposit requirement The lifting of this deposit requirement is 
without prejudice to Norfolk Southem's right to reinstate the deposit should Brampton 
Enterprises fail to pay demurrage charges which may become due and outstanding in the future. 

Veiy truly yours, 

KEENAN COHEN & HOWARD P.C. 

By: ^ 
Paul D. Keenan 

PDKynms 



STATE OF GEORGIA ) 

COUNTY OF CHATHAM ) 

AFFIDAVIT 

PERSONALLY appeared before the undersigned officer duly authorized to 

administer oaths, WILLIAM GROVES, who, upon first being duly sworn on oath, deposes 

and states as follows: 

"I am over the age of 18, competent to testify on my own behalf, and the following 

is based upon my personal [knowledge. 

Exhibit B-1 to my affidavit is an accurate copy of a letter I received from Denise 

Scott on or around July 10, 2007. 

Exhibit B-2 to my affidavit is an accurate copy of an email received from Greg 

Ausborne on July 25, 2007. 

Exhibit B-3 to my affidavit is an accurate copy of a letter I received from Anita 

Brown on or around July 27, 2007. 

Exhibit B-4 to my affidavit is an accurate copy of a letter I received from Denise 

Scott on or around July 31, 2007. 

Exhibit B-5 to my affidavit is an accurate copy of an email I received from Paul 

Young on August 1, 2007. 

Exhibit B-6 to my affidavit is an accurate copy of a letter I received from Denise 

Scott on March 4, 2009. 

Brampton Enterprises LLC (hereinafter "Brampton") typically unloaded and 

released rail freight delivered to its facility within twenty-four hours. From February, 2007, 

until the time Norfolk Southern Railway Company (hereinafter "NS") instituted the 

demurrage deposit, Brampton usually received five rail cars per day. After July 31, 2007, 



NS and Brampton had no further discussions concerning the accuracy of the demurrage 

invoices tendered to Brampton." 

WILLIAM GROVES 
Sworn to and subscribed before me 
this SO*'' day of March, 2009. 

l^l^Y^H^^^^^^^g^^ 
Notar^Public 

My commission expires 
(NOTARIAL SEAL) 

S2126Svl 
OOSS78-000003 

Page 2 
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VIA FAX/EMAIL: (912)-966-52S4 and msayers@termco.net 

July 10,2007 

Mr. Mark Sayers 
Savarmah Reload LLC 
139 Brampton Rd 
Garden a t y , GA 31408-2205 

Dear Mr. Sayers: 

Savannah Reload LLC owes Norfolk Southem a total of S62,710 for demurrage charges accrued on 
railcars placed for loading or unloading. All of this receivable is delinquent with $62,710 or 100%, past 
due. 

We are currendy reviewing your demurrage account and if immediate progress is not made, a demurrage 
deposit will be required as of July 19, 2007. This action could adversely impact your service, as we will 
require a security deposit on each car placed to Savannah Reload LLC for loading or unloading, to offset 
potential demurrage charges as per tariff NS 8002A, Item 6160. To prevent demurrage deposit 
requirement, we require receipt of payment or response on every bill on your accoimt by July 17,2007. 

f\'-'} We would like to work with you to resolve this situation as soon as possible. Please contact Revenue 
v.V- Accounting- Customs Services (RAGS) Manager, Paul Young at (404)529-1266 or Supervisor, Greg 

Ausbom at (404)529-1136 to discuss further. To view a detailed listing of delinquent bills on your 

account, log onto ht^://accessNS.nscoip.com. 

Thank you for your immediate attention. 

Sincerely, 

Denise Scott 
Credit Analyst 

The Norfolk-Southern Demurrage & Storage Tariff is available at: 
www.nscorp.com/nscorp/html/marketing/publications.html 

Cy: Baird Spicuzza - Director Marketing 
Fred Florian - Director Marketing 
Dan Pratcher- Director Sales 
Carolyn Trimble - Account Manager 
Paul Young - Manager, RAGS 

NS019 

mailto:msayers@termco.net
http://www.nscorp.com/nscorp/html/marketing/publications.html
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Billy Groves 

From: "Ausborn, Greg J." <greg.ausbom@nscorp.com> 
To: "Billy Groves" <bgroves@termco.net> 
Cc: "Mark Sayers" <msayers@termco.net>; "John Cone" <johnc@conecocpa.com>; "Robert Groves" 

<RGroves@SouthAtlanticHoldings.com>; "Young, Paul C." <paul.young@nscorp.com>; "Brown, 
Anita L." <anita.brown@nscorp.com>; "Paul, Kathleen (Kitty)" <kathleen.paul@nscorp.com> 

Sent: Wednesday, July 25, 2007 10:06 AM 
Subject: RE: Savannah Re-Load Placement and Release History 

All 
Norfolk Southern has reviewed the dispute submitted by Savannah Reload and has made the below listed 
corrections for the months of March - May 07. At this time, that is all the relief the NS can offer you under our 
demurrage tariff NS - 6004.1 have also fonA^arded your dispute and request to NS Sales and Marketing group 
and they have not offered any additional commercial relief Therefore NS must request that the below balance for 
March - May be paid in full. Demurrage bill for June 07 is currently being reviewed per your records submitted. 
This issue must be resolved by August 6"̂  or NS will turn this file over to our credit department and require a cash 
deposit before we spot any inbound equipment. Please advise if you have any additional questions and when NS 
can expect to receive payment on the below listed invoices. 

Greg Ausbom 
Supen/isor - RACS Demun-age 
PH 404 529 1136 
FX 404 589 6798 
email: Greq.Ausborn®nscorp.com 
FBDate Waybill WBDate 
4/24/2007 901654 4/11/2007 
5/15/2007 901631 5/10/2007 
6/13/2007 901607 6/12/2007 
6/20/2007 901630 6/12/2007 
7/12/2007 901574 7/11/2007 

Origination 
SAVANNAH 
SAVANNAH 
SAVANNAH 
SAVANNAH 
SAVANNAH 

GA 
GA 
GA 
GA 
GA 

Billed 
$30,210.00 

$2,710.00 
$15,420.00 

$5,390.00 
$19,560.00 
$73,290 00 

Payment 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 
$0.00 

Correction 
($6,090.00) 
($1,390.00) 
($4,920.00) 
($3,590.00) 

$0.00 
($15,990.00) 

Net 
$24,120.00 

$1,320.00 
$10,500.00 
$1,800.00 

$19,560.00 
$57,300.00 

From: Billy Groves [mailto:bgroves@termco.net] 
Sent: Wednesday, July 18, 2007 2:37 PM 
To: Ausbom, Greg J.; Paul, Kathleen (Kitty); Brown, Anita L. 
Cc: Mark Sayers; John Cone; Robert Groves 
Subject: Savannah Re-Load Placement and Release History 

Greg 

Good afternoon. Attached is a spreadsheet detailing the placement and release dates for all cars placed at our 
facility from Jan 1 to July 11 as per your request. In addition, there is a memo that details Savannah Re-Load's 
position on the issue as well as a proposal for future sen/ice. If you have any questions, please let me know. We 
look fonvard to getting this issue resolved quickly. As per the memo, a hard copy of the attachments will be sent 
to Anita Brown tomorrow. 

Thanks and best regards 

Billy Groves 
Savannah Re-Load 
Phone: 912-965-0055 
Fax: 912-965-0056 
bgroves@termco. net 

7/25/2007 

mailto:greg.ausbom@nscorp.com
mailto:bgroves@termco.net
mailto:msayers@termco.net
mailto:johnc@conecocpa.com
mailto:RGroves@SouthAtlanticHoldings.com
mailto:paul.young@nscorp.com
mailto:anita.brown@nscorp.com
mailto:kathleen.paul@nscorp.com
mailto:bgroves@termco.net
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MCIRFOLK 
SOUTHERN 

Norfolk Southem Railway 
Revenue Accounting Customer Services 
1200 Peachtree St. 
Atlanta, Georgia - 30309 

Date: 07-27-2007 
0110580029 
SAVANNAH RELOAD LLC 
SAVANNAH. GA 

Dear Sir/Madam 

Enclosed you will find the following Demun-age bill(s) which have been reviewed by our Data Quality 
department in response to your claim. 

F/B Number 
4193164412 

F/B Date 
07-12-07 

Totals 

Comment: FTS PROCESS RUN. 

Billed Amt 
19560.00 

19560.00 

Paid Amt 
.00 • 

.00 

Revised Amt 
19260.00 

19260.00 

Net Due 
19260.00 

19260.00 

Please handle the remaining balance for payment, if you have any questions, 
please refer to Norfolk Southem's demunage tariff NS 6004. A copy of this tariff 
is available on line at: http.7/Www.nscorp.com/nscorp/html/marketing/publications.html 

Thank you for your attention to this matter. 

Sincerely. ( i ^ J : ^ ^ ^ ^ . 

Anita L Brown 
Customer Account Rep 
Phone: 404-527-3489 
Fax: 404-589-6710 
Email: albrown2@nscorp.com 

httns://www7..nRr.nm pnm/itnn98/itnn'78r'/MrorClioot9/.rt,7«M.fi.»,«.—vr'tr«,-«•.. * : _ „ n/'^T-' - . i j % ^ i ^ n n ^ 

http://http.7/Www.nscorp.com/nscorp/html/marketing/publications.html
mailto:albrown2@nscorp.com
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Norfblk Southem Corporation 
Treasury Dopaitment 
110 FranMin Road, 5.E. 
Roanoke. Virginia 24042-0037 
Fax: 54a/8ai-4e61 

540/981-4167 

Judy K. SutilBtt 
AsB'nbnt TreaBurer-Credit Manaosr 
540/981-46B3 
judyieubtatl®nseorp.com 

J o h n W. B r o w n 
Assbiam Credit Manager 
5M;gB1-46S4 
john.brBMviQnscarp.com 

Dwii»e B. Scott 
CnuaAraiysl 
5«V9B1-46eS 
dBnlse.BooitlBlnseorp.com 

July 31,2007 

FAX: (912)965-0056 
EMAIL: bgroves(^tennco.net 

Mr. Billy Groves 
Savannah Reload, LLC 
139 Brampton Road 
Garden City, GA 31408 

Dear Mr. Groves: 

As a result of Savannah Reload, LLC's lack of payment or response on demurrage bills, a 
cash payment or certified check in the amount of 51,200.00 is now required for each empty 
ordered in to load, each load received for delivery, and each stop-ofT shipment. 

This requirement is covered by Item 6160,- NS Freight TariET8002-A (copy attached). 

The deposit requirement will be withdrawn on« all bills over 15 days have been paid or 
property dispated, and you have assured us that future bilb will be paid in a timely 
manner. 

Sincerely, 

/ t .^ ' /^^ 
Dehise B. Scott 
Credit Analyst 

DBS/haf 

Attachment 

cc: Greg Ausbom 

Oparailng Subsidiary: Norfolk Southern Railway Company 

http://john.brBMviQnscarp.com
http://dBnlse.BooitlBlnseorp.com
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Billy Groves 

, . From: "Young, Paul C." <paul.young@nscorp.com> 
To: <bgroves@termco.net> 
Sent: Wednesday, August 01, 2007 8:33 AM 
Subject: FW; Security Deposit 

Billy Groves -

To follow-up our conversation, Norfolk Southem will require a $1,200 
deposit per car for any future rail equipment to be placed to the 
Savannah Re-load facility due to non-payment of outstanding demurrage 
totaling $62,940. 

As there are 25 cars currently in Savaimah awaiting placement, demurrage 
charges will continue to accrue to Savannah Re-load until either a 
deposit is paid allowing cars to be placed and unloaded by Savannah 
Re-load or you make arrangements to turnover disposition to the 
shipper(s). 

As it stands, Norfolk Southem will seek legal remedies for the yet 
unpaid demurrage charges. 

Please do not hesitate to contact me if you have any further questions. 

^Sincerely, 

Paul C. Young 
Norfolk Southem 
1200 Peachtree Street, NE 
Atlanta, GA 30309 
(404-529-1266) 

Original Message 
From: Ausborn, Greg J. 
Sent: Wednesday, August 01, 2007 7:59 AM 
To: Young, Paul C. 
Subject: FW: Security Deposit 

FYI 

Thanks 

Greg Ausbom 

^—Original Message 
^rom; Billy Groves [mailto:bgroves@termco.net] 
Sent: Wednesday, August 01, 2007 7:50 AM 

3/27/2008 

mailto:paul.young@nscorp.com
mailto:bgroves@termco.net
mailto:bgroves@termco.net
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Noriblk SouUwm Coiporatlofl 
TrM3unr Oqmitineiii 
11QFtwMinRoiKl.S.E. 
Rowiolea. VlrBlnl>2404Z-OD37 
F(Dc: 94[V9B1-4681 

6401981.4167 

Ju( iyK.auMe« 
AntauRTkwBnBnCradt Manager 
«IV98M8Ht 
|udy.BuHMQnscoip.6Dni 

March 4,2009 

•tohnVV. B r m n 
Asdtbnt CTMIi UanaoET 
E4WBeiJieB4 
Jalm.hovHien»aup«sin 

O m f M a. aeott 
CkBdtAnfliyH 
S4IV8B1-48B9 
dBnlsMcoltQmcarpiann 

FAX: (912) 965.0056 

Mr. Bil^ Groves 
Savannah Reload 
139 Bnunpton Road 
Garden City, GA 31408 

DearMr. Crovey: 

A cash pqrneat or cfliiified eheek in the naount of $1200 )̂0 is new required !nta 
SavRnniA Rdoad for taeh eoipty ordered in to load, eaeh lead reeelved for deltyeiy, and 
each stop-off shipment 

This requirement is covered by Item 6160; NS Freight Tariff 8002-A (copy attached). 

Shicwidy, 

(eniaeB. Scott 
Credit Ana^t 

DBS/ibb 

Attaehment 

CcsTreyTidgpen 

OpBfallng Subaldlary: NaMt figulham Rallmvy company 


